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BRISBANE
29 May 2020

Queensland Heritage Act 1992

NOTIFICATION OF A DECISION ABOUT DEVELOPMENT BY THE STATE
UNDER SECTION 71 OF THE QUEENSLAND HERITAGE ACT 1992 

Pursuant to section 71(10) of the Queensland Heritage Act 1992,
I notify that I accept the recommendation of the Queensland
Heritage Council, as contained in its correspondence to me dated
7 December 2018, that the proposed development of a New Junior
Learning Centre, removal and rebuilding of sheds, associated
landscaping and relocation of a communications room into
Block A at Milton State School (Queensland Heritage Register
number 650049) may be carried out subject to conditions. These
stated conditions are summarised as follows: 

1. Carry Out the Development Generally in Accordance with
Relevant Documents 

These documents being – 

o Architectural drawings by Towill Design (SK Conceptual
Stage, 16 October 2018). 

2. Notice of Completion 

3. Access During Development

4. Protection of Features, Elements and Artefacts During
Development 

5. Requirement to Report Damage

6. Currency of Recommendation

The Honourable Grace Grace MP
Minister for Education and

Minister for Industrial Relations
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Queensland Competition Authority Act 1997 

NOTICE OF A DECISION TO DECLARE A SERVICE UNDER SECTIONS 84 - 87 
 

1. Declaration 
I, the Honourable Cameron Dick MP, Treasurer and Minister for Infrastructure and Planning, as Minister 
administering the Queensland Competition Authority Act 1997 (QCA Act), have decided to declare “the use 
of a coal system for providing transportation by rail” as a service under section 84(1)(a) of the QCA Act.  

The phrase “the use of a coal system for providing transportation by rail” has the same meaning as the same 
expression which appears in section 250(1)(a) of the QCA Act as at the date this notice is gazetted. 

2. Period of the Declaration 
This declaration starts to operate at the beginning of 9 September 2020 and expires at the end of 
8 September 2040.  

 

Cameron Dick MP 
Treasurer 

Minister for Infrastructure and Planning 

31 May 2020 
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STATEMENT OF REASONS CONCERNING THE DECLARATION OF THE USE OF A COAL 
SYSTEM FOR PROVIDING TRANSPORTATION BY RAIL AS A SERVICE 

Queensland Competition Authority Act 1997, sections 84 - 87 

1 Background 
1.1 Current declaration 

1.1.1 The use of certain rail transport infrastructure for providing transportation by rail is currently declared 
as a service under section 250(1)(a) of the Queensland Competition Authority Act 1997 (QCA Act). 
That declaration will expire on 8 September 2020 (Current Expiry Date).  

1.1.2 In this statement of reasons: 

(a) that rail transport infrastructure will be referred to as the “Central Queensland Coal Network” 
(or CQCN); and 

(b) the service currently declared under section 250(1)(a) of the QCA Act will be referred to as 
the “Central Queensland Coal Network service” (CQCN service).  

1.2 QCA recommendation 

1.2.1 Section 87A of the QCA Act requires the Queensland Competition Authority (QCA), at least six 
months, but not more than 12 months, before the Current Expiry Date, to recommend to the Minister 
administering the QCA Act, that, with effect from the Current Expiry Date:  

(a) the service be declared;  

(b) part of the service, that is itself a service, be declared; or 

(c) the service not be declared. 

1.2.2 On 4 April 2018, the QCA commenced the declaration review process with respect to the CQCN 
service by issuing notices of review and investigation to the owner of the service, Aurizon Network Pty 
Ltd (Aurizon) (in accordance with sections 87B and 87E of the QCA Act).  The investigation notice 
indicated that the subject matter of the investigation was whether the CQCN service should be 
declared in whole or in part following the expiry of the existing declaration on 8 September 2020.   

1.2.3 As part of the declaration review process, the QCA has done the following. 

(a) On 4 April 2018, the QCA published a staff issues paper to assist stakeholders in making 
submissions in the declaration review process and provided stakeholders with the 
opportunity to provide initial submissions by 30 May 2018. 

(b) On 6 June 2018, the QCA published a staff questions paper to assist stakeholders in 
preparing submissions on the initial submissions (cross submissions) and inviting 
stakeholders to make these cross submissions by 16 July 2018.  

(c) On 18 December 2018, the QCA published its draft recommendations in relation to the 
CQCN service.   

(d) The QCA then gave stakeholders the opportunity to provide: 

(i) submissions on the draft recommendations by 11 March 2019 (the draft 
recommendation submissions); and 

(ii) cross submissions on the draft recommendation submissions by 26 April 2019.   

(e) The QCA conducted a stakeholder forum for the CQCN service on 20 March 2019.  
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(f) The QCA also accepted late and supplementary submissions in relation to the CQCN 
service in June 2019.  

1.2.4 The QCA published on its website the submissions which it accepted from stakeholders on the CQCN 
service in relation to this review. I have been provided with un-redacted versions of the submissions 
accepted by the QCA (Stakeholder Submissions). 

1.2.5 On 2 March 2020 and pursuant to section 87A of the QCA Act, the QCA provided to the Minister 
administering the QCA Act its recommendation in relation to the CQCN service within a document 
entitled Final recommendations Declaration Reviews: Aurizon Network, Queensland Rail and DBCT 
(QCA’s Recommendation).  The QCA Recommendation comprises four parts as follows: 

(a) Declaration review: Aurizon Network, Queensland Rail and DBCT, which includes an 
executive summary and overview and the QCA’s approach to the statutory criteria (QCA 
Approach);  

(b) Part A: Aurizon Network declaration review (Part A);  

(c) Part B: Queensland Rail declaration review (Part B); and  

(d) Part C: DBCT declaration review (Part C).1   

1.2.6 The QCA’s Recommendation included a summary and analysis of the Stakeholder Submissions. 

1.2.7 The QCA’s Recommendation included a determination that it was satisfied about all of the criteria in 
section 76(2) of the QCA Act (Access Criteria), that is: 

(a) Criterion A - that access (or increased access) to the service, on reasonable terms and 
conditions, as a result of declaration of the service would promote a material increase in 
competition in at least one market (whether or not in Australia), other than the market for the 
service; 

(b) Criterion B - that the facility for the service could meet the total foreseeable demand in the 
market— 

(i) over the period for which the service would be declared; and 

(ii) at the least cost compared to any two or more facilities (which could include the 
facility for the service); 

(c) Criterion C - that the facility for the service is significant, having regard to its size or its 
importance to the Queensland economy; 

(d) Criterion D - that access (or increased access) to the service, on reasonable terms and 
conditions, as a result of declaration of the service would promote the public interest. 

1.2.8 The QCA’s Recommendation included a recommendation that the CQCN service be declared for a 
period of 20 years. 

1.3 Role of the Minister  

1.3.1 Under section 84(1) of the QCA Act I am required, after receiving the QCA’s Recommendation, to do 
one of the following: 

(a) declare the service;  

(b) declare part of the service, that is itself a service; or 

 
1References in this Statement of Reasons are to the relevant part, section and page.  
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(c) decide not to declare the service.  

1.3.2 I must: 

(a) declare the CQCN service if I am satisfied about all of the Access Criteria for the service; or 

(b) decide not to declare the CQCN service if I am not satisfied about all of the Access Criteria 
for the service. 

1.3.3 I may declare part of the CQCN service, that is itself a service, if I am satisfied about all of the Access 
Criteria for the part of the service. 

1.3.4 If I declare the CQCN service, or part of the service (that is itself a service), I must decide the expiry 
date of the declaration.   

2 Decision 
2.1.1 I am satisfied about all of the Access Criteria for the CQCN service.  Accordingly, I have decided to 

declare the CQCN service for a period of 20 years, with the declaration to start to operate at the 
beginning of 9 September 2020 and expiring at the end of 8 September 2040.  

2.1.2 For the purposes of making this decision, I have been provided with: 

(a) the QCA’s Recommendation;  

(b) briefing papers from Treasury which summarise issues, contentions and submissions made 
by stakeholders during the QCA declaration review process; and 

(c) access to all the Stakeholder Submissions to enable me, if necessary, to consider them 
further. 

2.1.3 In making my decision, I have paid appropriate regard to the QCA’s Recommendation as the QCA is 
the independent regulator which has considered these matters in detail. I have, however, as I am 
required to, considered all matters afresh when reaching my decision.  As a result, in some respects I 
have not adopted the conclusions and reasons of the QCA.  

2.1.4 When making this decision, I did not find it necessary to resolve any of the issues raised in the 
Stakeholder Submissions concerning different possible constructions of the QCA Act, save for those 
specifically mentioned below.  

Reasons 
3 Criterion B – Meet total foreseeable demand at least cost 
3.1 Overview 

3.1.1 Criterion B (section 76(2)(b) of the QCA Act) requires that I consider whether the facility for the service 
could meet the total foreseeable demand in the market— 

(a) over the period for which the service would be declared; and 

(b) at the least cost compared to any two or more facilities (which could include the facility for 
the service). 

3.1.2 Under section 76(3) of the QCA Act, if the facility for the service is currently at capacity, and it is 
reasonably possible to expand that capacity, I may have regard to the facility as if it had that expanded 
capacity.  Section 76(4) of the QCA Act provides that the cost referred to in paragraph 3.1.1(b) above 
includes all costs associated with having multiple users of the facility for the service, including costs 
that would be incurred if the service were declared. 
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3.2 Identify the relevant service  

3.2.1 I accept the QCA’s recommendation that the CQCN service should be considered as a single service, 
being the use of the CQCN for providing transportation by rail, for the reasons set out in the QCA 
analysis.2  

3.3 Identify the relevant facility 

3.3.1 I accept the QCA's recommendation that the facility used to provide the CQCN service is the rail 
transport infrastructure as currently defined in section 250 of the QCA Act.  That is, the facility: 

(a) is rail transport infrastructure that is:  

(i) part of any of the following—  

 the Blackwater system, being the railway connecting Gregory, Rolleston 
and Minerva to Gladstone, including the part of the North Coast Line 
between Parana and Rocklands, as shown on the diagram in schedule 1;  

 the Goonyella system, being the railway connecting Gregory, North 
Goonyella and Blair Athol mine to the Port of Hay Point, as shown on the 
diagram in schedule 1;  

 the Moura system, being the railway connecting Moura mine to 
Gladstone, as shown on the diagram in schedule 1;  

 the Newlands system, being the railway connecting Newlands to the Port 
of Abbot Point, including the part of the North Coast Line between 
Durroburra and Kaili, as shown on the diagram in schedule 1; or  

(ii) directly or indirectly connected to a system mentioned in paragraph (i) and owned 
or leased by the owner or lessee, or a related body corporate of the owner or 
lessee, of the system; and 

(b) includes an extension of the rail transport infrastructure mentioned in paragraph (a) (the coal 
system) that: 

(i) is built on or after 30 July 2010; and 

(ii) does not directly connect the coal system to a coal basin to which the coal system 
was not directly connected on 30 July 2010; and  

(iii) is owned or leased by—  

 the owner or lessee of the coal system; or  

 a related body corporate of the owner or lessee of the coal system. 

3.3.2 I accept the evidence set out in the submission made by the Queensland Resources Council (QRC) 
that the relevant capacity of this facility is currently 275 mtpa.3   

3.4 Identify the market in which the service is provided 

3.4.1 I accept the QCA's recommendations that: 

(a) the relevant market is the market in which access is provided to the whole of the CQCN; and 

 
2 Part A, section 2.2 at pages 11-12. 
3 QRC 30 May 2018 section 4.1.1 at page 7 and schedule 1 line 6 at page 29. 
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(b) the market for the service is the market for access to rail infrastructure in the coal basins 
served by the CQCN.   

3.4.2 I do so for the reasons set out in the QCA analysis.4  In particular, I note and accept that: 

(a) the service involves the use of below-rail infrastructure for transportation by rail; and 

(b) there are no substitutes for rail transport as it is the only mode of transport capable of 
meeting the requirements of coal miners that involves transporting large quantities of coal, 
over considerable distances. 

3.5 Identify total foreseeable demand in the market (including the period for assessing total 
foreseeable demand) 

3.5.1 I accept the QCA’s recommendation that 20 years is a reasonable period for a possible declaration of 
the CQCN service.  I do so for the reasons set out in the QCA analysis.5  In particular, I note and 
accept that: 

(a) regulatory and investment certainty is provided to all parties over that period;  

(b) there is provision for the declaration to be periodically reviewed to account for new and 
relevant information;  

(c) the assets which rely on the CQCN (e.g. rollingstock and mining operations) are long lived in 
nature;  

(d) the CQCN has the ability to satisfy total foreseeable demand in existing or expanded form (at 
least cost) over this period (see further below); and  

(e) all submissions from stakeholders support a longer period of declaration than the 15 year 
period initially proposed by the QCA in its draft recommendations.  

3.5.2 I accept the QCA’s recommendation that the total foreseeable demand for the facility is likely to be in 
the range of 260 mtpa to 300 mtpa over this period of 20 years, for the reasons set out in the QCA 
analysis.6  

3.6 Identify whether the facility for the service (expanded where relevant) could meet total 
foreseeable demand, over the relevant period at least cost compared to any two or more 
facilities 

3.6.1 I accept the QCA’s recommendation that the facility could meet the foreseeable demand at least cost 
(compared to any two or more facilities) over that period of 20 years, for the reasons set out in the 
QCA analysis.7  I particularly note and accept the submission of Aurizon (the owner of the service) that 
if demand were to exceed the CQCN’s current capacity, then it is likely that CQCN could meet that 
demand at least cost thorough an economically and technically feasible expansion to the facility.8 

3.7 Overall finding - Criterion B  

3.7.1 In light of the above, I accept the QCA’s recommendation that Criterion B is satisfied. 

3.7.2 My conclusions set out above with respect to identifying the “service”, the “facility” and the market in 
which the service is provided, also apply to my consideration of the other Access Criteria. 

 
4 Part A, section 2.3.3 at pages 13-14. 
5 Part A, section 2.4.1 at pages 17-18. 
6 Part A, section 2.5.2 at page 19; see also Part A, section 2.1, Table 2 at page 9.  
7 Part A, section 2.6.2 at pages 20-21. 
8 Aurizon 24 June 2019 section 4 at page 3. 
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4 Criterion A – Promote a material increase in competition 
4.1 Overview 

4.1.1 Criterion A (see section 76(2)(a) of the QCA Act) requires that I consider whether access (or increased 
access) to the service, on reasonable terms and conditions, as a result of declaration of the service 
would promote a material increase in competition in at least one market (whether or not in Australia), 
other than the market for the service. 

4.2 The relevant service  

4.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.1 above.  

4.3 The relevant market for the service 

4.3.1 I have stated my findings identifying the relevant market for the service at paragraph 3.4.1 above.  

4.4 The relevant dependent market (upstream or downstream)  

4.4.1 I accept the QCA's recommendations that:  

(a) the above-rail haulage market is the key relevant dependent market for the purposes of 
assessing Criterion A; and   

(b) the above-rail haulage market is separate from the market for the service as defined in 
paragraph 3.4.1 above.   

4.4.2 I do so for the reasons set out in the QCA analysis. 9 

4.5 Access (or increased access) to the service, on reasonable terms and conditions, as a result of 
declaration, would promote a material increase in competition in a relevant dependent market 

4.5.1 I accept the QCA’s recommendations that Aurizon would, in the absence of declaration, have 
commercial incentives to exert market power by favouring its related entity above-rail service provider 
and would not be constrained by: 

(a) the countervailing power of mining companies and above-rail haulage users; or  

(b) the counterfactual environment outlined by Aurizon, including a regulatory environment 
under Part IIIA of the Competition and Consumer Act 2010, general competition law and 
prices oversight under Part 3 of the QCA Act. 

4.5.2 I accept these recommendations for the reasons set out in the QCA analysis.10 

4.5.3 I further accept the QCA’s recommendation that declaration would constrain Aurizon’s market power 
such that the opportunities or conditions for competition in the above-rail haulage market would be 
materially better than it would be without declaration.  I do so for the reasons set out by in the QCA 
analysis11, and the QCA conclusion.12  

4.5.4 In particular, I note and accept that in the absence of declaration: 

(a) Aurizon as a vertically integrated entity would have the ability and incentive to exercise 
market power in providing access to its service, such that third party haulage operators 
(existing or new entrants) would be deterred from or be unable to effectively participate in the 
above-rail haulage market; and  

 
9 Part A, section 3.2.1 at page 24.  
10 Part A, section 3.3.2 at pages 27-28.  
11 Part A, section 3.4.2 at pages 30-32. 
12 Part A, section 3.5 at page 32. 
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(b) the environment for competition in the above-rail haulage market would be adversely 
affected in a material way.   

4.6 Overall finding - Criterion A  

4.6.1 In light of the above, I accept the QCA’s recommendation that Criterion A is satisfied. 

5 Criterion C – State significance 
5.1 Overview 

5.1.1 Criterion C (see section 76(2)(c) of the QCA Act) requires that I consider whether the facility for the 
service is significant, having regard to its size or its importance to the Queensland economy. 

5.2 The relevant facility for the service 

5.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.1 above and identifying the 
facility for the service at paragraph 3.3.1 above.  

5.3 Size or importance  

5.3.1 I accept the QCA’s recommendation that the facility for the service is significant, having regard to both 
its size and its importance to the Queensland economy.  I do so for the reasons set out in the QCA 
analysis.13 In particular, I note and accept that: 

(a) the CQCN is significant in size as it is Australia’s largest export coal rail network that 
comprises around 2,725 km of rail infrastructure connecting over 40 mines to export 
terminals at Abbot Point, Dalrymple Bay, Hay Point and the Port of Gladstone; and  

(b) the CQCN is significant in importance to the Queensland economy, as it facilitates the 
operation of a significant proportion of Queensland’s coal industry, which in turn makes a 
sizeable economic contribution to Queensland. 

5.4 Overall finding -  Criterion C 

5.4.1 Accordingly, I accept the QCA’s recommendation that Criterion C is satisfied. 

6 Criterion D – Promote the public interest 
6.1 Overview 

6.1.1 Section 76(2)(d) of the QCA Act (Criterion D) requires that I consider whether access (or increased 
access) to the service, on reasonable terms and conditions, as a result of declaration of the service 
would promote the public interest.  

6.1.2 Section 76(5) of the QCA Act provides that, in considering Criterion D, I must have regard to the 
following matters—  

(a) if the facility for the service extends outside Queensland— 

(i) whether access to the service provided outside Queensland by means of the 
facility is regulated by another jurisdiction; and 

(ii) the desirability of consistency in regulating access to the service; 

(b) the effect that declaring the service would have on investment in— 

(i) facilities; and 

 
13 Part A, section 4.2.2 at pages 34-35. 
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(ii) markets that depend on access to the service; 

(c) the administrative and compliance costs that would be incurred by the provider of the service 
if the service were declared; and 

(d) any other matter I consider relevant. 

6.2 The relevant service  

6.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.1 above.  

6.3 Whether the facility for the service extends outside Queensland  

6.3.1 I accept that the facility (which I find at paragraph 3.3.1 above) does not extend beyond Queensland.  
Accordingly, I accept the QCA’s recommendation that no further consideration of section 76(5)(a) of 
the QCA Act is required.14 

6.4 Whether there would be access (or increased access) to the service, on reasonable terms and 
conditions, as result of declaration 

6.4.1 I have stated my findings in relation to whether there would be access (on increased access) to the 
service, on reasonable terms and conditions, as  result of declaration when addressing Criterion A, at 
section 4 above. 

6.5 Investment in facilities 

6.5.1 I accept the QCA’s recommendation that declaration of the service is not likely to adversely impact 
Aurizon’s incentive to invest in the facility, for the reasons set out in the QCA analysis.15 

6.6 Investment in markets that depend on access to the service 

6.6.1 I accept the QCA’s recommendation that declaration of the service would promote investment in 
markets that depend on access to the service.  I do so for the reasons set out in the QCA analysis.16 
In particular, I note and accept that: 

(a) declaration of the service would promote a material increase in competition in the above-rail 
haulage market (see the decision I have reached on Criterion A above); and  

(b) the QCA Recommendation records a broad stakeholder consensus that declaration would 
have a positive impact on investment in other markets, notably the above-rail haulage 
market.17  

6.7 Administration and compliance costs 

6.7.1 I accept the QCA’s recommendation that declaration of the service is not likely to result in compliance 
and administrative costs that are excessive such as to adversely impact the public interest, for the 
reasons set out in the QCA analysis.18   

6.7.2 In particular I note and accept that stakeholders have expressed a willingness to pay the costs 
associated with the regulatory regime incurred by industry via the QCA levy and through access 
charges.19  

  

 
14 Part A, section 1.4 at page 7.   
15 Part A, section 5.3.2 at pages 39-40. 
16 Part A, section 5.4.2 at pages 41-42.  
17 Part A, section 5.4.2 at page 42. 
18 QCA’s Recommendation Part A, section 5.5.2 at page 44. 
19 Queensland Resources Council, section 3 at page 2.  
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6.8 Other matters 

6.8.1 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.8.2 Given my conclusions set out above, I regard declaration of the service as consistent with that object. 

6.8.3 In the context of Criterion D, I have also considered whether declaration of the service would be 
compatible with the Human Rights Act 2019 (HR Act).  For the reasons set out in section 7, I consider 
that declaration of the service would be consistent with the obligations imposed on public entities 
under that Act.   

6.8.4 Apart from the matters set out in detail above, I do not consider that there are any other matters that 
are relevant in my decision on Criterion D. 

6.9 Overall finding - Criterion D  

6.9.1 In light of the above, I accept the QCA’s recommendation that Criterion D is satisfied 

7 Human rights considerations 
7.1 Overview 

7.1.1 Section 58(1) of the HR Act makes it unlawful for a public entity: 

(a) to act or make a decision in a way that is not compatible with human rights; or 

(b) in making a decision, to fail to give proper consideration to a human right relevant to the 
decision. 

7.1.2 Section 58(5) of the HR Act provides that, for section 58(1)(b), giving proper consideration to a human 
right in making a decision includes, but is not limited to: 

(a) identifying the human rights that may be affected by the decision; and 

(b) considering whether the decision would be compatible with human rights.  

7.1.3 I accept that the threshold for engaging a human right is low, and that for this purpose human rights 
must be construed in the broadest possible way.  

7.1.4 In accordance with section 58(1) of the HR Act, I have considered whether declaration of the CQCN 
service would be compatible with human rights.  

7.1.5 The only human rights which I consider may be affected by the declaration of the CQCN service are: 

(a) the right of individuals not to be arbitrarily deprived of property (HR Act section 24(2));  

(b) the right to life (HR Act section 16); 

(c) the right to equality and non-discrimination (HR Act section 15) (on the basis of 
intergenerational equity); and  

(d) the right of children to protection in their best interests (HR Act section 26(2)). 

7.1.6 I refer to the human right in paragraph 7.1.5(a) above as “arbitrary deprivation of property”. The 
human rights in paragraphs 7.1.5(b), 7.1.5(c) and 7.1.5(d) above can be described as “rights 
potentially related to climate change”.  
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7.2 Arbitrary deprivation of property 

7.2.1 The declaration of the CQCN service may limit the human right not to be arbitrarily deprived of 
property (section 24 of the HR Act).  

7.2.2 The concept of “arbitrary deprivation of property” is a wide one and a deprivation may be arbitrary 
notwithstanding that it is authorised by law.  

7.2.3 Although the entities whose property may be directly affected by the declaration are corporations, and 
although the stakeholders in the review of the declarations are corporations, it is conceivable that 
declarations may affect individuals’ right not to be arbitrarily deprived of their property (e.g. shares in 
relevant companies).  

7.2.4 However, if the declaration of the CQCN service limits the right not to be “arbitrarily deprived of 
property”, I consider that any limitation would be justified under section 13 of the HR Act (and 
therefore compatible with that right under section 8(b) of the HR Act), for these reasons: 

(a) the purpose of the limitation, as indicated in section 69E of the QCA Act, is to promote the 
economically efficient operation of, use of and investment in, significant infrastructure by 
which services are provided, and thereby promote competition in upstream and downstream 
markets; 

(b) that purpose is important; 

(c) the nature of the limitation on the human right is consistent with a free and democratic 
society based on human dignity, equality and freedom.  A declaration of a service that 
promotes third party access, a material increase in competition in markets that depend on 
access to that service and that promotes the public interest, is not contrary to those 
democratic values;  

(d) the limitation helps to achieve its purpose.  That is apparent from the Access Criteria which I 
must be satisfied of in section 76 of the QCA Act before making the declaration of the 
service (or part of the service that is itself a service); 

(e) I am not satisfied that that there is a less restrictive and reasonable available alternative that 
would achieve the purpose of the limitation; 

(f) any effect of the limitation on individuals is likely to be minor: the declaration has been in 
force for several years and there is no suggestion that it has sterilised the use of anyone’s 
property or prevented them earning a living; and 

(g) while any deprivation of property must be taken seriously, given that the limitation would be 
likely to have only a minor impact on individuals, that the purpose that it serves is important, 
and that there are no less restrictive, reasonable alternatives to achieve the same purpose, 
the limitation would not result in arbitrary deprivation.  It would not be capricious, unjust or 
unreasonable (in the sense of being disproportionate to a legitimate purpose).  

7.3 Human rights potentially relating to climate change 

7.3.1 Decisions which facilitate emissions contributing to climate change may conceivably limit a range of 
human rights, including the right to life, the right to equality and non-discrimination (on the basis of 
intergenerational equity) and the right of children to protection in their best interests.     

7.3.2 Against that background, I have considered whether a decision under section 84 of the QCA Act to 
declare the CQCN service would have the consequence of materially increasing the level of coal 
production in Queensland over the period of the declaration.  Such an increase may lead to an 
increase in emissions, potentially affecting climate change.   



214 QUEENSLAND GOVERNMENT GAZETTE No. 31 [1 June 2020

  
        

 

7.3.3 While the declaration of the CQCN service is likely to promote investment in the above-rail haulage 
market and in related coal supply chain facilities and may promote investment in the coal tenements 
market (although I do not need to consider this market for the purposes of the declaration decision) for 
the reasons given by the QCA20, there is no evidence before me that the declaration would have a 
material effect on the volume of coal exported and consumed overseas.  This will primarily depend on 
market factors such as demand and price. 

7.3.4 I therefore consider that the declaration of the CQCN would not limit any of the human rights 
potentially relating to climate change, and would therefore be compatible with those rights under 
section 8(a) of the HR Act.  

 

  

 
20 Part A, section 3.2.2 at page 25 and section 5.3.2 at page 40.   



1 June 2020] QUEENSLAND GOVERNMENT GAZETTE No. 31 215

 

  
        

 

Schedule 1 
Central Queensland coal network rail infrastructure 

 



216 QUEENSLAND GOVERNMENT GAZETTE No. 31 [1 June 2020

 

Queensland Competition Authority Act 1997 

NOTICE OF A DECISION TO DECLARE PARTS OF A SERVICE THAT ARE THEMSELVES A SERVICE 
UNDER SECTIONS 84 - 87 

 

1. Declaration 
I, the Honourable Cameron Dick MP, Treasurer and Minister for Infrastructure and Planning, as Minister 
administering the Queensland Competition Authority Act 1997 (QCA Act), have decided to declare the 
following parts of the Queensland Rail service, which parts are each a service, under section 84(1)(b) of the 
QCA Act: 

a) the North Coast Route service; 

b) the Mount Isa Route service; 

c) the West Moreton Route service; 

d) the Central Western Route service; 

e) the Western Route service; and 

f) the South Western Route service.  

2. Period of the Declaration 
This declaration starts to operate at the beginning of 9 September 2020 and expires at the end of 
8 September 2035. 

3. Definitions 
a) “Central Western Route service”, means the use of the Central Western system, the Metropolitan 

system, and those parts of the North Coast Line that interconnect the Central Western system and 
Metropolitan system and the Port of Mackay;  

b) “Central Western system” means those parts of the Queensland Rail service that extend from Nogoa 
to Winton and includes the branch line from Emerald to Clermont (illustrated in orange on the map 
in Schedule 1); 

c) “Metropolitan system” means those parts of the Queensland Rail service radiating from the Brisbane 
central business district, bounded by Rosewood to the west and Nambour to the north, and that 
extend south to Varsity Lakes station in the Gold Coast region, as well as south-west to the Acacia 
Ridge Terminal (illustrated in light green on the map in Schedule 1).  Where use of the Metropolitan 
system is referred to as part of the relevant service, it is a reference to the use of the whole of the 
Metropolitan system;  

d) “Mount Isa Route service” means the use of the Mount Isa Line and those parts of the North Coast 
Line that interconnect the Mount Isa Line and the Port of Townsville; 

e) “Mount Isa Line” means those parts of the Queensland Rail service that extend from Mount Isa to 
Stuart and includes the branch line from Flynn to Phosphate Hill (illustrated in dark green on the 
map in Schedule 1); 

f) “North Coast Route service” means the use of the North Coast Line and the Metropolitan system; 

g) “North Coast Line” means those parts of the Queensland Rail service bounded to the south by (and 
including) Nambour station, to the north by (and including) Cairns and to the west by (but excluding) 
Stuart and including all branch lines, comprised in that part of the network, including those in the 
Maryborough area and Taragoola to Graham (illustrated in purple on the map in Schedule 1); 

h) “Queensland Rail service” has the same meaning as “the use of rail transport infrastructure for 
providing transportation by rail if the infrastructure is used for operating a railway for which 
Queensland Rail Limited, or a successor, assign or subsidiary of Queensland Rail Limited, is the 
railway manager” as it appears in section 250(1)(b) of the QCA Act as at the date this notice is 
gazetted; 

i) “South Western Route service” means the use of the South Western system, the Metropolitan 
system and those parts of the West Moreton system that interconnect the South Western system 
and the Metropolitan system; 

j) “South Western system” means those parts of the Queensland Rail service that extend from 
Toowoomba to Thallon via Warwick, and includes the branch lines from Wyreema to Millmerran and 
Warwick to Wallangarra. The South Western system adjoins the West Moreton system at 
Toowoomba (illustrated in yellow on the map in Schedule 1); 
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k) “Western Route service” means the use of the Western system, the Metropolitan system and those 
parts of the West Moreton system that interconnect the Western system and the Metropolitan 
system; 

l) “Western system” means those parts of the Queensland Rail service that extend from Miles to 
Quilpie and includes the branch lines from Westgate to Cunnamulla, Dalby to Meandarra 
(Glenmorgan), Miles to Wandoan and Tycanba to Jandowae.  The Western system adjoins the West 
Moreton system at Miles (illustrated in light blue on the map in Schedule 1); 

m) “West Moreton Route service” means the use of the West Moreton system and the Metropolitan 
system; and 

n) “West Moreton system” means those parts of the Queensland Rail service that extend between 
Rosewood and Miles.  It adjoins the Metropolitan system at Rosewood, and adjoins the Western 
system at Miles (illustrated in pink on the map in Schedule 1). 

 

Cameron Dick MP 
Treasurer 

Minister for Infrastructure and Planning 

31 May 2020 
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STATEMENT OF REASONS CONCERNING THE DECLARATION OF THE USE OF RAIL 
TRANSPORT INFRASTRUCTURE OPERATED BY QUEENSLAND RAIL LIMITED 

Queensland Competition Authority Act 1997, sections 84 - 87 

1 Background 
1.1 Current declaration 

1.1.1 The use of rail transport infrastructure for providing transport by rail operated by Queensland Rail 
Limited is currently declared as a service under section 250(1)(b) of the Queensland Competition 
Authority Act 1997 (QCA Act).  That declaration will expire on 8 September 2020 (Current Expiry 
Date).    

1.1.2 In this statement of reasons, the service currently declared under section 250(1)(b) of the QCA Act will 
be referred to as the “Queensland Rail service” (Queensland Rail service).  

1.2 QCA recommendation 

1.2.1 Section 87A of the QCA Act requires the Queensland Competition Authority (QCA), at least six 
months, but not more than 12 months, before the expiry date of the existing declaration of the 
Queensland Rail service, to recommend to the Minister administering the QCA Act, that, with effect 
from the Current Expiry Date:  

(a) the service be declared;  

(b) part of the service, that is itself a service, be declared; or 

(c) the service not be declared. 

1.2.2 On 4 April 2018, the QCA commenced the declaration review process with respect to the Queensland 
Rail service by issuing notices of review and investigation to Queensland Rail Limited (Queensland 
Rail) (in accordance with section 87B and 87E of the QCA Act).  The investigation notice indicated 
that the subject matter of the investigation was whether the service should be declared in whole or in 
part following the expiry of the existing declaration on 8 September 2020.   

1.2.3 As part of the declaration review process, the QCA has done the following: 

(a) On 4 April 2018, the QCA published a staff issues paper to assist stakeholders in making 
submissions in the declaration review process and provided stakeholders with the 
opportunity to provide initial submissions by 30 May 2018. 

(b) On 6 June 2018, the QCA published a staff questions paper to assist stakeholders in 
preparing submissions on the initial submissions (cross submissions) and inviting 
stakeholders to make these cross submissions by 16 July 2018.  

(c) On 18 December 2018, the QCA published its draft recommendations in relation to each of 
the services.   

(d) The QCA then gave stakeholders the opportunity to provide: 

(i) submissions on the draft recommendations by 11 March 2019 (the draft 
recommendation submissions); and 

(ii) cross submissions on the draft recommendation submissions by 26 April 2019.   

(e) The QCA conducted a stakeholder forum for Queensland Rail service on 9 April 2019.  
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(f) The QCA also accepted certain late information and submissions in relation to the 
Queensland Rail service from Watco, GrainCorp, Linfox and Queensland Rail in May and 
June 2019.  

1.2.4 The QCA published on its website the submissions which it accepted from stakeholders of the 
Queensland Rail services in relation to this review.  I have been provided with un-redacted versions of 
the submissions accepted by the QCA (Stakeholder Submissions). 

1.2.5 On 7 August 2019, Queensland Rail provided further information to the QCA.  In respect of this late 
information, the QCA determined that it was reasonable in all of the circumstances to make their final 
recommendation on the Queensland Rail service without taking into account Queensland Rail’s late 
information.  Accordingly, this information has not been published on the QCA’s website and has not 
been provided to me. 

1.2.6 On 2 March 2020, and pursuant to section 87A of the QCA Act, the QCA provided to the Minister 
administering the QCA Act, its recommendation in relation to the Queensland Rail service in a 
document entitled Declaration Review: Aurizon Network, Queensland Rail and DBCT (QCA’s 
Recommendation). The QCA’s Recommendation comprises four parts: 

(a) Declaration review: Aurizon Network, Queensland Rail and DBCT which includes an 
executive summary and overview and the QCA’s approach to the statutory criteria (QCA 
Approach); 

(b) Part A: Aurizon Network declaration review (Part A); 

(c) Part B: Queensland Rail declaration review (Part B); and 

(d) Part C: DBCT declaration review (Part C).1 

1.2.7 The QCA’s Recommendations included a summary and analysis of the Stakeholder Submissions. 

1.2.8 The QCA’s Recommendations included a determination that it was not, in respect of the Queensland 
Rail service as a whole, satisfied about all the criteria in section 76(2) of the QCA Act (Access 
Criteria), that is: 

(a) Criterion A - that access (or increased access) to the service, on reasonable terms and 
conditions, as a result of a declaration of the service would promote a material increase in 
competition in at least one market (whether or not in Australia), other than the market for the 
service; 

(b) Criterion B - that the facility for the service could meet the total foreseeable demand in the 
market— 

(i) over the period for which the service would be declared; and 

(ii) at the least cost compared to any two or more facilities (which could include the 
facility for the service); 

(c) Criterion C - that the facility for the service is significant, having regard to its size or its 
importance to the Queensland economy; and 

(d) Criterion D - that access (or increased access) to the service, on reasonable terms and 
conditions, as a result of a declaration of the service would promote the public interest. 

 
1 References in this statement of reasons is to the relevant part, section and page.   
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1.2.9 As such, in accordance with section 80(5) of the QCA Act, the QCA considered whether the QCA 
could recommend to the Minister that part of the Queensland Rail service satisfied all of the Access 
Criteria.   

1.2.10 The QCA’s Recommendations included a determination that it was satisfied about all of the Access 
Criteria in respect of the following parts of the Queensland Rail service, each of which is itself a 
service within the meaning of section 72 of the QCA Act: 

(a) the North Coast Route service — which is the use of the North Coast Line and the 
Metropolitan system; 

(b) the Mount Isa Route service — which is the use of the Mount Isa Line and those parts of the 
North Coast Line that interconnect the Mount Isa Line and the Port of Townsville; 

(c) the West Moreton Route service — which is the use of the West Moreton system and the 
Metropolitan system; 

(d) the Central Western Route service — which is the use of the Central Western system, the 
Metropolitan system, and those parts of the North Coast Line that interconnect the Central 
Western system and Metropolitan system and the Port of Mackay; 

(e) the Western Route service — which is the use of the Western system, the Metropolitan 
system and those parts of the West Moreton system that interconnect the Western system 
and the Metropolitan system; and 

(f) the South Western Route service — which is the use of South Western system, the 
Metropolitan system and those parts of the West Moreton system that interconnect the South 
Western system and the Metropolitan system.  

1.2.11 The QCA’s Recommendation included a determination that it was not satisfied about all of the Access 
Criteria in respect of that part of the Queensland Rail service defined as the Tablelands system 
service (i.e. the use of the Tablelands system).   

1.2.12 The QCA’s Recommendation included a recommendation that those parts of the Queensland Rail 
service that satisfied all of the Access Criteria (as listed in paragraph 1.2.10 above) be declared for a 
period of 15 years.   

1.3 Role of the Minister  

1.3.1 Under section 84(1) of the QCA Act I am required, after receiving the QCA’s Recommendation, to do 
one of the following: 

(a) declare the service;  

(b) declare part of the service, that is itself a service; or 

(c) decide not to declare the service.  

1.3.2 I must: 

(a) declare the Queensland Rail service if I am satisfied about all of the Access Criteria for the 
service; or 

(b) decide not to declare the Queensland Rail service if I am not satisfied about all of the Access 
Criteria for the service. 
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1.3.3 I may declare part of the Queensland Rail service if I am satisfied about all of the Access Criteria for 
part of the service. 

1.3.4 If I declare the Queensland Rail service, or part of the service, I must decide the expiry date of the 
declaration.   

2 Decision 
2.1.1 I am not satisfied about all of the Access Criteria for the Queensland Rail service as a whole. 

Accordingly, I have decided not to declare the Queensland Rail service as a whole.  

2.1.2 I am satisfied about all of the Access Criteria for the following parts of the Queensland Rail service, 
that are each a service. Accordingly, I have decided to declare those parts of the Queensland Rail 
service for a period of 15 years with the declaration to start to operate at the beginning of 9 September 
2020 and expiring at the end of 8 September 2035.  Those parts of the Queensland Rail service are:  

(a) the North Coast Route service — which is the use of the North Coast Line and the 
Metropolitan system; 

(b) the Mount Isa Route service — which is the use of the Mount Isa Line and those parts of the 
North Coast Line that interconnect the Mount Isa Line and the Port of Townsville; 

(c) the West Moreton Route service — which is the use of the West Moreton system and the 
Metropolitan system; 

(d) the Central Western Route service — which is the use of the Central Western system, the 
Metropolitan system, and those parts of the North Coast Line that interconnect the Central 
Western system and Metropolitan system and the Port of Mackay; 

(e) the Western Route service — which is the use of the Western system, the Metropolitan 
system and those parts of the West Moreton system that interconnect the Western system 
and the Metropolitan system; and 

(f) the South Western Route service — which is the use of South Western system, the 
Metropolitan system and those parts of the West Moreton system that interconnect the South 
Western system and the Metropolitan system.   

2.1.3 I am not satisfied about all of the Access Criteria for the part of the Queensland Rail service described 
as the Tablelands system service (i.e. the use of the Tablelands system) and therefore I have decided 
not to declare the Tablelands system service. 

2.1.4 For the purposes of making this decision, I have been provided with: 

(a) the QCA’s Recommendation;  

(b) briefing papers from Treasury which summarise issues, contentions and submissions made 
by stakeholders during the QCA declaration review process; and 

(c) access to all the Stakeholder Submissions to enable me, if necessary, to consider them 
further. 

2.1.5 In making my decision I have paid appropriate regard to the QCA’s Recommendation as the QCA is 
the independent regulator which has considered these matters in detail. I have, however, as I am 
required to, considered all matters afresh when reaching my decision.  As a result, in some respects I 
have not adopted the conclusions and reasons of the QCA.  
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2.1.6 When making this decision, I did not find it necessary to resolve any of the issues raised in the 
Stakeholder Submissions concerning different possible constructions of the QCA Act, save for those 
specifically mentioned below. 

2.1.7 In my reasons below, I use the term “Agricultural lines” to refer to the Central Western Route service, 
the Western Route service and the South Western Route service (as each of those services is defined 
in paragraph 1.2.10 above). 

Reasons 
3 Criterion B – Meet total foreseeable demand at least cost 
3.1 Overview 

3.1.1 Criterion B (section 76(2)(b) of the QCA Act) requires that I consider whether the facility for the service 
could meet the total foreseeable demand in the market— 

(a) over the period for which the service would be declared; and 

(b) at the least cost compared to any two or more facilities (which could include the facility for 
the service). 

3.1.2 Under section 76(3) of the QCA Act if the facility for the service is currently at capacity, and it is 
reasonably possible to expand that capacity, I may have regard to the facility as if it had that expanded 
capacity. Under section 76(4) of the QCA Act the cost referred to in paragraph 3.1.1(b) above includes 
all costs associated with having multiple users of the facility for the service, including costs that would 
be incurred if the service were declared. 

QCA recommendation on Criterion B  

3.1.3 The QCA recommended2 that: 

(a) the facility as a whole satisfies Criterion B; and 

(b) the facility for each identified part of the service satisfies Criterion B because: 

(i) as a result of the existing spare capacity, the identified part of the service could 
meet total foreseeable demand in each market over the proposed declaration 
period; and  

(ii) the identified part of the service could meet total foreseeable demand in the market 
at least cost compared to any two or more facilities.   

3.2 Identify the relevant service  

3.2.1 I accept the QCA’s recommendation for the reasons given by the QCA3 that the correct starting point 
for identifying the relevant service is section 250(1)(b) of the QCA Act.  I have therefore considered in 
these reasons: 

(a) whether the Queensland Rail service as a whole, as described in section 250(1)(b) of the 
QCA, satisfies each of the Access Criteria; and  

(b) if not, whether one or more parts of the Queensland Rail service (which are each a service) 
satisfy each of the Access Criteria.  

3.2.2 I note that Queensland Rail in its submissions sought to describe parts of its services by reference to 
rail lines or systems.  While this is a convenient way to analyse the various components of the 

 
2 Part B, section 11.8 at page 153. 
3 Part B, section 2.2.2 at pages 9-10. 
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Queensland Rail network, I note and accept the approach taken by the QCA to define the parts of the 
service as ‘routes’ (which includes the use of those parts of the relevant rail lines and systems that are 
used for a particular route) as this recognises the operation of rail access services and may 
necessitate the use of rail infrastructure in one or more rail lines or systems.4 

3.2.3 I accept the QCA’ s recommendation5 for the reasons given by the QCA6 that each of the parts of the 
service identified in paragraph 1.2.10 is itself a service. 

3.2.4 I also accept the QCA’s recommendations7 for the reasons given by the QCA8 as to the definition of 
service and facility in relation to each part of the service identified in paragraph 1.2.10.  

3.2.5 On the basis of the above approach, I accept the QCA’s recommendation for the reasons given by the 
QCA9, that: 

(a) the Queensland Rail service as a whole is a service and must be assessed against the 
Access Criteria; and  

(b) if the Queensland Rail service as a whole does not satisfy all of the Access Criteria, the parts 
of the service as defined in paragraph 1.2.10 above must be assessed against the Access 
Criteria: 

(i) the North Coast Route service; 

(ii) the Mount Isa Route service; 

(iii) the West Moreton Route service; 

(iv) the Central Western Route service; 

(v) the Western Route service; 

(vi) the South Western Route service; and  

(vii) the Tablelands system service – which is the use of the Tablelands system.   

3.3 Identify the relevant facility  

3.3.1 In accordance with my finding regarding the relevant service at paragraph 3.2.5 above, I have 
accepted the QCA’s recommendation that the relevant facilities to be analysed are: first, the facility for 
the Queensland Rail service as a whole and then secondly, the facility for each part of the Queensland 
Rail service, being the following services: 

(a) the North Coast Route service; 

(b) the Mount Isa Route service; 

(c) the West Moreton Route service; 

(d) the Central Western Route service; 

(e) the Western Route service; 

(f) the South Western Route service; and  

 
4 Part B, section 2.2.2 and 2.2.3 at pages 9-11 and Appendix B. 
5 Part B, section 2.2.3 at page 11. 
6 Part B, sections 2.2.2 and 2.2.3 at pages 9-11. 
7 Part B, section 2.2.3 at pages 10 -11. 
8 Part B, sections 2.2.2 and 2.2.3 at pages 9-11. 
9 Part B, section 2.2.2 and 2.2.3 at pages 9-11. 
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(g) the Tablelands system service, 

as each is defined in paragraph 1.2.10 above.10   

3.3.2 I note and accept the QCA’s recommendation that 

(a) the facility for the Queensland Rail service is the facility described in section 250(1)(b) of the 
QCA Act; and  

(b) the facility for each part of the Queensland Rail service is all relevant rail transport 
infrastructure used to provide rail access services to customers in the relevant dependent 
markets and not just the railway track.11   

3.3.3 I further accept the evidence of Queensland Rail that it is currently operating below capacity and has 
historically operated below capacity on each of the services identified in paragraph 3.2.5 above.12  

3.4 Identify the market in which the service is provided 

3.4.1 I accept the QCA’s recommendation, for the reasons given by the QCA13, that the market for the 
service is a market for access to (and use of) rail infrastructure. In particular, I note and accept that: 

(a) the supplier of the service is Queensland Rail and customers acquiring the service are 
generally above-rail entities operating rollingstock on the rail infrastructure;  

(b) there is no competing rail access service being provided and this is unlikely to change in the 
near future; and  

(c) there is no substitute for the service Queensland Rail provides to above-rail operators.   

3.4.2 I further accept the QCA’s recommendation, for the reasons given by the QCA14, that there is either a 
single geographic market for the service as a whole or a series of smaller geographic markets 
corresponding to the parts of the service for the facility that I have found in paragraphs 3.2.5-3.3.1 
above.   

3.5 Identify total foreseeable demand in the market (including the period for assessing total 
foreseeable demand) 

3.5.1 I accept the QCA’s recommendation, for the reasons given by the QCA15, that the period for assessing 
total foreseeable demand should be 15 years.  In particular, I note and accept that: 

(a) the period can be considered an appropriate balance between access holder’s (and access 
seeker’s) need for long term certainty (due to the long-lived nature of assets such as 
rollingstock or mining operations) and Queensland Rail’s legitimate business interests to 
have its service declared for only as long as the service is considered to meet the Access 
Criteria; 

(b) it is likely that the facility for the service will continue to meet demand in the relevant market 
without the need for expansion over the next 15 years and, as such, a shorter period is not 
necessary; and  

 
10 Part B, section 2.3.3 at page 12.  
11 Part B, section 2.3.3 at page 12. 
12 QR Submission, 11 March 2019, paragraphs 109, 118, 119; Attachment A, pages 6-14. See also Part B, section 11.6.2 at page 151.  
13 Part B, section 11.4.2 at pages 146-147. 
14 Part B, section 11.4.2 at pages 147-148.  
15 Part B, section 11.5.2 at pages 149-151. 
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(c) where market conditions change during the declaration period, such as completion of the 
Inland Rail project, it would be open for Queensland Rail to seek to have the declaration of 
the relevant service (or part of the service) revoked at that time. 

3.5.2 I note that I have no evidence before me (and nor did the QCA have evidence before it16) as to what 
the current total foreseeable demand is for the service as a whole.  Given my acceptance of the 
evidence of Queensland Rail at paragraph 3.3.3 above that Queensland Rail is currently operating 
below capacity and has historically operated below capacity, I accept the QCA’s recommendation that 
there is no information to suggest that total foreseeable demand over the proposed 15 year 
declaration period could at any time exceed the existing available capacity on any of the services.17 

3.6 Identify whether the facility for the service (expanded where relevant) could meet total 
foreseeable demand, over the relevant period at least cost compared to any two or more 
facilities. 

3.6.1 I accept the QCA’s recommendation, for the reasons given by the QCA,18 that the facility for the 
service (and the facility for each identified part of the service) could meet the total foreseeable demand 
in the market at least cost compared to any two facilities.  In particular, I note and accept that: 

(a) there is no other railway network (substitute service) in Queensland that duplicates 
Queensland Rail’s rail systems or extends across similar routes; 

(b) foreseeable demand can be met by the relevant parts of the Queensland Rail network as the 
foreseeable demand is less than the existing capacity on the network, or on the relevant 
lines/routes; and 

(c) the development of a potential alternative facility, whether for the whole Queensland Rail 
service, or an identified part of the service, would require extensive costs that are very likely 
to be greater than the cost required to expand the existing service to meet foreseeable 
demand. 

3.7 Overall finding - Criterion B  

3.7.1 In light of the above, I accept the QCA’s recommendation19 that Criterion B is satisfied for: 

(a) the facility for the Queensland Rail service as a whole; and 

(b) the facility for those parts of the Queensland Rail service identified in paragraph 3.2.5 above. 

4 Criterion A  Promote a material increase in competition 

4.1 Overview 

4.1.1 Criterion A (see section 76(2)(a) of the QCA Act) requires that I consider whether access (or increased 
access) to the service, on reasonable terms and conditions, as a result of a declaration of the service 
would promote a material increase in competition in at least one market (whether or not in Australia), 
other than the market for the service. 

  

 
16 Part B, section 11.6.2 at page 151. 
17 Part B, section 11.6.2 at page 151.  
18 Part B, section 11.7.2 at pages 152-153. 
19 Part B, section 11.8 at page 153. 
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QCA recommendation on Criterion A 

4.1.2 The QCA recommended that:20 

(a) the Queensland Rail service as a whole does not satisfy Criterion A; 

(b) in relation to each part of the Queensland Rail service identified in the table below, Criterion 
A is satisfied in that access, or increased access, on reasonable terms and conditions as a 
result of declaration of that part of the Queensland Rail service, would promote a material 
increase in competition in the corresponding dependent market identified in the table below: 

Description of relevant part of 
the Queensland Rail service 

Dependent market 

North Coast Route service The above-rail freight haulage market 

Mount Isa Route service The North West Queensland minerals tenements 
market 

West Moreton Route service The market for coal tenements in the West Moreton 
region 

Central Western Route service The above-rail freight haulage market 

Western Route service The above-rail freight haulage market 

South Western Route service The above-rail freight haulage market 

(c) the Tablelands system service does not satisfy Criterion A. 

4.2 Criterion A - Queensland Rail service as a whole 

The relevant service 

4.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.5 above.  

The relevant market for the service 

4.2.2 I have stated my findings identifying the relevant market for the service at paragraphs 3.4.1 and 3.4.2 
above. 

The relevant dependent (upstream or downstream) markets 

4.2.3 I accept the QCA’s recommendation, for the reasons given by the QCA,21  

(a) there is no identifiable single above-rail market (or any other market warranting further 
analysis of Criterion A) that is dependent on the use of the Queensland Rail service as a 
whole; and 

(b) that Criterion A is not satisfied for the Queensland Rail service as a whole. 

4.3 Criterion A - North Coast Route service 

The relevant service 

4.3.1 I have stated my findings identifying the relevant service at paragraph 3.2.5 above.  

 
20 Part B, section 10 at page 143. 
21 Part B, section 3.3 at pages 14-15. 
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The relevant market for the service 

4.3.2 I have stated my findings identifying the relevant market for the service at paragraphs 3.4.1 and 3.4.2 
above. 

The relevant dependent (upstream or downstream) markets 

4.3.3 I accept the QCA’s recommendation, for the reasons given by the QCA,22 that a relevant dependent 
market, for the purposes of assessing Criterion A, is the above-rail freight haulage market. This is the 
market where freight forwarders contract with operators of rollingstock to haul freight via rail from an 
origin to destination along the North Coast Route service.   

4.3.4 I consider that the above-rail haulage market is separate from the market for the North Coast Route 
service.  

4.3.5 In light of Stakeholder Submissions23 and the QCA’s conclusion24 that rail transport competes with 
road transport for containerised intermodal freight on the North Coast Route, I have considered 
whether another possible definition of a relevant dependent market on the North Coast Route is the 
North Coast Route corridor freight haulage market (which includes both rail and road freight) which is 
also separate from the market for the service.   

4.3.6 I do not consider it necessary to reach a concluded view on whether the relevant dependent market is 
the above-rail haulage market or a broader freight haulage market as, applying either market, I 
consider (for the reasons detailed below) that Criterion A is satisfied for the North Coast Route 
service.   

4.3.7 My consideration of this issue has included reference to Queensland Rail’s submissions that:25  

(a) the QCA must assess the extent to which road haulage services compete with rail haulage 
services in servicing the derived demand for the transport of intermodal and sugar freight in 
the North Coast corridor;   

(b) the derived demand for the supply of rail intermodal freight services on the North Coast Line 
by beneficial freight owners and freight forwarders (or end users) includes demand for the 
supply of road intermodal freight services on the North Coast freight corridor; 

(c) due to short haul journeys, road is substitutable, and the market includes sugar transported 
by road; and 

(d) there is no demand for access to the below-rail services to operate long distance passenger 
services as no third-party operator can provide these without substantial subsidies from 
government.  

4.3.8 I have considered these submissions, however, for the reasons outlined in paragraph 4.3.6 above, I 
do not consider it necessary to reach a concluded view on whether the dependent market is the 
above-rail haulage market or a broader freight haulage market (which includes road freight). 

Access arrangements with and without declaration 

4.3.9 I accept that the correct approach to assessing the service under Criterion A is that taken by the QCA, 
that is, by considering whether access (or increased access) on reasonable terms as a result of 

 
22 Part B, section 5.3 at pages 29-30. 
23 QR, 30 May 2018 at paragraph 35 at page 5; QR, 11 March 2019 table 4 at page 53-54 and paragraph 256; Pacific National, 30 May 2018 at 
page 6; GrainCorp, 11 June 2019 at page 5 
24 Part B, section 5.5.2 at page 46.  
25 QR, 11 March 2019 Table 4 at pages 53-54. 
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declaration would promote a material increase in competition in a dependent market compared to a 
scenario without declaration (that is, a future with and without approach)26.    

4.3.10 In relation to access arrangements with declaration, I accept the approach taken by the QCA,27 that 
as the required assessment is of whether a currently declared service should remain declared, the 
terms and conditions of access that exist now (and the state of competition in related markets) reflect 
the current outcome of declaration, including the application of the QCA Act, the operation of access 
undertakings and user agreements entered into under these arrangements. While a future scenario in 
which there is declaration does not necessarily involve a continuation of the status quo, the existing 
conditions help illustrate this future scenario. 

4.3.11 In relation to access arrangements without declaration, Queensland Rail has developed the Access 
Framework, which it has said will apply in the future without declaration on the North Coast Route 
service, the Mount Isa Route service, the West Moreton Route service and the Metropolitan line, in the 
form of an annexure to the executed Deed Poll.  The Access Framework would remain in effect 
throughout its term, which is five years (that is, until 9 September 2025), unless the relevant service is 
declared under the QCA Act with effect on or after 9 September 2020 (in which case the term ends).  

4.3.12 Accordingly, I have assessed whether the Deed Poll and Access Framework should form part of the 
counterfactual (that is, the “future without” approach) for the purpose of applying Criterion A.   

4.3.13 I accept the QCA’s recommendation28 that the Deed Poll and Access Framework are a part of the 
appropriate counterfactual in circumstances where prospective access seekers seek access, or 
increased access to the service in a future without declaration.  In particular, I note and accept that: 

(a) as a matter of fact, the Deed Poll was executed by Queensland Rail in March 2019, to come 
into effect in September 2020, should certain lines of Queensland Rail’s network not be 
declared, and can be assessed on its own terms;29  and 

(b) Queensland Rail intends to be legally bound by the Deed Poll and considers that it will come 
into force if Queensland Rail is not declared.30   

4.3.14 I note that the conclusion I (and the QCA) have reached differs from the views of some stakeholders, 
who submitted that the Deed Poll and Access Framework should not be part of the counterfactual 
because they are an artificial contrivance, with uncertain application.  As noted above, I accept the 
QCA’s recommendation that the Deed Poll and Access Framework should be considered on their own 
terms.  

Constraints on exercising market power in the absence of declaration 

4.3.15 I accept the QCA’s recommendation, for the reasons given by the QCA,31 that whether access, or 
increased access, to the North Coast Route service, on reasonable terms and conditions, as a result 
of declaration would promote competition in a dependent market depends on whether: 

(a) Queensland Rail has market power that it could use to adversely affect competition in the 
dependent market; and 

 
26 QCA’s Approach, section 2.4.5 at page 18. 
27 QCA’s Approach, section 2.4.5 at page 18. 
28 Part B, section 4.5 at pages 27-28.  
29 Part B, section 4.3.2 at pages 19-20; QCA’s Approach, section 2.4.5 at page 19. 
30 Part B, section 4.3.2 at pages 19-20.  
31 Part B, section 5.5 at page 36. 
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(b) if so, Queensland Rail has an ability and incentive to exercise that market power, in a future 
without declaration.  

4.3.16 I accept the QCA’s recommendation, for the reasons given by the QCA,32 that Queensland Rail does 
have market power that it could use to adversely affect competition in dependent markets. In 
particular, I note and accept that Queensland Rail:33 

(a) has an incentive to maximise profits; and 

(b) is the natural monopoly provider of the service that is fundamental to the operation of the 
above-rail freight haulage market (among other dependent markets). 

4.3.17 In accepting this recommendation, my consideration of this issue has included reference to the 
following submissions: 

(a) Queensland Rail’s submission34 that it lacks market power for the following reasons: 

(i) its revenue is far below its total cost for all of its systems, other than the West 
Moreton System;  

(ii) it requires significant government funding to remain financially viable; and 

(iii) it has been losing market share to competition from road transport.   

(b) Queensland Rail’s further submission35 that it does not gain market power by virtue of 
becoming undeclared because: 

(i) it is market factors – such as competition from road, countervailing power and 
customers’ ability to pay – that constrain Queensland Rail’s ability to charge for 
services and these factors do not change, with or without declaration;  

(ii) the same market factors restrict its ability to impose unreasonable terms and 
conditions; and 

(iii) put another way, it has an incentive to provide reasonable terms and conditions to 
its customers because to do so would help retain existing customers and attract 
new customers, thereby reducing the economic loss it would make, regardless of 
Queensland Rail’s declaration status.36 

4.3.18 I do not accept these submissions for the reasons given by the QCA37 and for the reasons outlined in 
paragraphs 4.3.19 to 4.3.39 below. 

4.3.19 I accept the QCA’s recommendation, for the reasons given by the QCA,38 that Queensland Rail has 
the ability and incentive to exercise market power in a depway that may adversely affect competition in 
a dependent market (whether the above-rail freight market or the possible broader freight haulage 
market) for the reasons given below. I note and accept that the following factors discussed below do 
not sufficiently constrain Queensland Rail’s ability and incentive to exercise that market power in a 
manner that would adversely affect competition in a dependent market: 

(a) Queensland Rail is not vertically integrated;  

 
32 Part B, section 5.5 at page 36. 
33 Part B, section 5.5 at page 36. 
34 QR, 11 March 2019 Attachment B at pages 1-2. 
35 QR, 11 March 2019 Attachment B at pages 1-2.  
36 QR, 11 March 2019 Attachment B at pages 1-2.  
37 Part B, section 5.5 at page 36. 
38 Part B, section 5.5.4 at page 55.  
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(b) Queensland Rail’s network has excess capacity;  

(c) competition with road as a constraint;  

(d) Queensland Rail's position as a statutory authority and statutory obligations;  

(e) the Deed Poll/ Access Framework;  

(f) the threat of declaration; and 

(g) the dependent market is workably competitive.   

Queensland Rail is not vertically integrated 

4.3.20 I accept the QCA’s recommendation, for the reasons given by the QCA,39 that whether Queensland 
Rail is vertically integrated or not is not determinative of the question of whether Queensland Rail has 
an ability and incentive to exercise market power. As a non-vertically-integrated firm, Queensland Rail 
may nevertheless have an ability and incentive to exercise market power to increase its profits, which 
may adversely affect competition in a dependent market. 

Excess capacity 

4.3.21 I accept the QCA’s recommendation, for the reasons given by the QCA,40 that there are limited 
circumstances where a firm with market power would seek to maximise utilisation of the service (for 
example, where the firm faces previously unanticipated competition from another provider that has 
recently entered the market).  These circumstances do not arise in relation to Queensland Rail.  

4.3.22 I further accept the QCA’s recommendation, for the reasons given by the QCA,41 that the potential for 
hold-up can also explain why regulation may still be necessary for firms that do not even earn a 
normal rate of return (for example, due to excess network capacity). 

Road as a constraint 

4.3.23 I accept the QCA’s recommendation42 that rail transport does compete with road transport for 
“containerised”43 intermodal44 freight and this competition is primarily on price on the North Coast 
Route service.   

4.3.24 Having accepted this, I have considered whether competition from road transport operators provides 
an effective long-term constraint on Queensland Rail’s ability and incentive to exercise market power 
in a dependent market. I do not consider that competition from road transport provides an effective 
long-term constraint on Queensland Rail for the reasons in paragraphs 4.3.25 to 4.3.27 below. 

4.3.25 I accept that Queensland Rail’s ability to exercise market power on end users 45 is constrained 
because: 

(a) the above-rail price and the below-rail price taken together are constrained by the road 
freight price (as end use customers can choose to switch transport of their freight between 
road and rail); and 

 
39 Part B, section 5.5.1 at pages 37-38. 
40 Part B, section 5.5.1 at pages 38-40. 
41 Part B, section 5.5.1 at pages 38-40. 
42 Part B, section 5.5.2 at pages 44-45. 
43 Containerised freight is freight that is easily transported via shipping containers, see Part B, section 5.5.2 at pages 40-45. 
44 Non-bulk also referred to as “intermodal” freight is general freight in containerised, palletised and/or parcel configurations (e.g. retail products, 
manufactured goods, and industrial supplies) and is distinguished from “bulk” freight which consists of loose homogenous commodities typically 
transported in large volumes, such as sugar, grain, coal and minerals, see Part B, section 5.4.3 at page 32. 
45 Part B, section 5.5.2 at pages 46-48.  
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(b) it is open to the above-rail provider and the below-rail provider to seek to increase their share 
of the total rail freight price as long as the total rail freight price does not increase above the 
road freight price.  If Queensland Rail (as the below-rail provider) sought to raise the below-
rail price, and above-rail operators passed the cost through to the end use customers, the 
combined cost of rail would be greater than the price of road, and these end use customers 
could switch from rail to road to transport their goods.46 

4.3.26 I further accept that in a future without declaration, Queensland Rail has the ability and incentive to 
exercise market power against the above-rail freight haulage operators by seeking to maximise its 
profits by increasing the below-rail access charge for above-rail freight operators, seeking a larger 
share of the total rail price.47  The above-rail haulage operator cannot switch to a substitute (such as 
road) as rollingstock cannot be converted to being used on road (and there are no other rail lines to 
switch to).  The above-rail haulage operator faces the combined rail price constraint, and it is unlikely 
to be able to pass through the higher combined price of rail without losing customers.48 

4.3.27 Based on this analysis, I accept that competition with road does not constrain Queensland Rail in its 
ability and incentive to exercise market power against the above-rail haulage operators in the 
dependent above-rail freight haulage market or the broader freight haulage market.  The above-rail 
operator (who operates in both dependent markets) will foresee this risk in subsequent contractual 
periods and this risk is sufficiently material that a potentially more efficient entrant will likely be 
deterred from entering the market in the first place.  This second period risk faced by above-rail 
haulage operators is described as “hold-up”.49  

4.3.28 In accepting this recommendation, my consideration of this issue has included reference to 
Queensland Rail’s submission that the QCA must assess the extent to which road haulage services 
compete with rail haulage services in servicing the derived demand for the transport of intermodal and 
sugar freight in the North Coast corridor, and in particular that:   

(a) the derived demand for the supply of rail intermodal freight services on the North Coast Line 
by beneficial freight owners and freight forwarders includes demand for the supply of road 
intermodal freight services on the North Coast freight corridor; and 

(b) due to short haul journeys, road is substitutable and the market includes sugar transported 
by road.50 

4.3.29 I consider that rail transport competes with road transport for containerised (intermodal) freight on the 
North Coast corridor, but generally not for bulk products, for the reasons given by the QCA.51 

Queensland Rail’s statutory obligations and position as a statutory authority 

4.3.30 I accept the QCA’s recommendation, for the reasons given by the QCA,52 that Queensland Rail’s 
position as a statutory authority and its statutory obligations are not an effective long-term constraint 
on its ability and incentive to exercise market power in a future without declaration. I note and accept 
that: 

(a) while recognising Queensland Rail’s position as a statutory authority, and its obligations 
under the Queensland Rail Transport Authority Act 2013 (Qld), Queensland Rail is required 

 
46 Part B, section 5.5.5 at pages 48-49. 
47 Part B, figure 7 at page 47 and Part B, section 5.5.2 at pages 49-50.  
48 Part B, section 5.5.2 at pages 49-50. 
49 Part B, section 5.5.2 at pages 49-50.  
50 QR, 11 March 2019 Table 4 at pages 53-54. 
51 Part B, section 5.5.2 at pages 44-45. 
52 Part B, section 5.5.3 at page 51. 
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to carry out its functions as a commercial enterprise (except its community service 
obligations); and  

(b) government policies are subject to change and Ministerial powers may be discretionary.   

4.3.31 In accepting the QCA’s recommendation, my consideration of this issue has included reference to: 

(a) Queensland Rail’s submissions that Queensland Rail’s systems (with the exception only of 
the Mount Isa Line) are supported by, and are commercially viable only because 
Queensland Rail receives, transport services payments under the transport services 
contracts (TSCs).  The absence of TSC payments would result in large parts of the rail 
network becoming commercially unviable, as providing customers with access to the rail 
network on a commercial basis would not generally be affordable to customers and such 
subsidies would not be required if Queensland Rail had the ability to exercise market 
power;53 and 

(b) Linfox’s submissions54 that the TSC subsidies do not provide an effective long-term 
constraint on Queensland Rail’s ability to exercise market power and adversely affect 
competition in dependent markets and government policies routinely change and the TSC 
funding and its conditionality could be removed, reduced or adjusted at any time.   

4.3.32 I note the QCA’s comments55 that in relation to the Agricultural lines, given the lack of publicly 
available information on the terms and the operation of the various TSCs (including both the below-rail 
and above-rail subsidies), and the interactions (if any) between them, it is unclear whether the 
subsidies provide any constraint on Queensland Rail's ability and incentive to exercise market power 
against the above-rail operators. I consider that the same circumstances apply in relation to the North 
Coast Route service.  

4.3.33 I consider that this lack of publicly available information about how the various TSCs operate, may 
adversely impact upon investment decisions and disadvantage above-rail operators in negotiations 
with Queensland Rail as it is unclear to above-rail operators what constraint, if any, the TSCs impose 
on Queensland Rail’s ability and incentive to exercise market power.  

Deed Poll/Access Framework 

4.3.34 I accept the QCA recommendation, for the reasons given by the QCA,56 that the Deed Poll and 
Access Framework are not an effective constraint on Queensland Rail’s ability and incentive to 
exercise market power in a future without declaration.  I note and accept the following:  

(a) the Deed Poll and Access Framework do not constrain Queensland Rail’s ability to 
expropriate rents from access seekers at the time of renegotiating access contracts;57  

(b) the standard access agreements that would apply under the Access Framework are not 
evergreen and, as such, users are required to renegotiate the terms of access (including 
price) when the contracts expire.58 This means that, Queensland Rail is able to vary a user’s 

 
53 QR, 30 May 2018 at paragraphs 4, 13, 25, QR, March 2019 at paragraphs 82, 128, 129; QR, 9 April 2019 Slide 3 (QR’s slide presentation at 
the QCA’s Declaration Review Public Forum: Queensland Rail). 
54 Linfox, 11 June 2019 at paragraph 3.4.  
55 Part B, section 8.5.2 at pages 128-129. 
56 Part B, section 4.5 at page 27-28; Part B, section 5.5.3 at pages 51-52. 
57 Part B, section 4.5 at page 27-28; Part B, section 5.5.3 at pages 51-52. 
58 Part B, section 5.5.3 at pages 51-52.  
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access charges from one contract to the next at the time of contract renewal as there are no 
constraints on this ability in the Deed Poll/Access Framework;59   

(c) negotiations between the parties are bilateral and Queensland Rail's behaviour during 
negotiations is not transparent to other access seekers;60 

(d) the pricing arrangements in the Access Framework provide a broad discretion to 
Queensland Rail to set prices between a floor and a ceiling;61 

(e) the revenue ceiling limit will not constrain Queensland Rail’s ability to maximise profits 
extracted from access seekers given it is calculated by determining a regulated asset base 
based on a depreciated optimised replacement costs (DORC) evaluation determined by 
Queensland Rail.  Access seekers will have difficulty disputing this calculation without 
sufficient information to understand the valuations undertaken by Queensland Rail and it is 
unclear whether this information will be provided by Queensland Rail;62 

(f) compliance and enforcement mechanisms under the Deed Poll and Access Framework 
create greater uncertainty for access seekers and access holders than would be the case 
with declaration as these parties must bring legal proceedings (the QCA viewed legal 
proceedings as a more costly and protracted mechanism for the resolution of disputes than 
those available in a future with declaration);63  

(g) Queensland Rail’s ability to amend the Access Framework creates a higher degree of 
uncertainty for access seekers and access holders, as the basis for negotiating terms and 
conditions of access may change over time, which is of particular concern given that access 
holders must renegotiate access at the end of access agreements,64 and exacerbates the 
risk of hold-up for users at the time of contract renewal; and  

(h) the access arrangements (including the standard access agreements, the Deed Poll and the 
Access Framework) do not constrain Queensland Rail’s ability to exercise market power 
against access seekers who have made sunk investments (above-rail freight operators who 
have purchased locomotives and other infrastructure that enable above-rail freight).  These 
parties face the risk of “hold-up” by Queensland Rail, in that they will be in a less favourable 
negotiating position at the end of access agreements with the access arrangements 
providing no protection against the risk of profit maximisation by Queensland Rail.  For 
example, there is no provision requiring the same pricing apply under a new access 
agreement as applied in the previous access agreement.65  

Threat of regulation and declaration 

4.3.35 I agree with the QCA’s recommendation, for the reasons given by the QCA,66 that, on its own, the 
threat of declaration would not constrain Queensland Rail from exercising market power against 
access seekers at the time of contract renewal. I note and accept: 

(a) if the threat of declaration could be relied upon, Queensland Rail would have prepared its 
Deed Poll and Access Framework in a way that constrained its ability to unilaterally change 

 
59 Part B, section 4.4.1 at page 22.  
60 Part B, section 5.5.3 at page 52.  
61 Part B, section 4.4.1 at page 22.  
62 Part B, section 4.4.1 at pages 22-23.  
63 Part B, section 4.4.3 at page 25.  
64 Part B, section 4.4.4 at page 25-27.  
65 Part B, section 4.4.4 at pages 27-28.  
66 Part B, section 5.5.3 at page 53-54.  
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prices against access seekers at time of contract renewal, when the threat of declaration is 
clear; and  

(b) the Queensland Rail Deed Poll/Access Framework does not deliver certainty around access 
charges at the time of contract renewal and therefore the threat of declaration cannot be 
relied upon as a constraint for Queensland Rail’s market power.67  

Dependent markets are already effectively competitive 

4.3.36 I note the comments made by the QCA regarding this potential constraint.68 

4.3.37 I consider that there is insufficient evidence before me to conclude that the relevant dependent market 
is already effectively competitive  

4.3.38 I consider, therefore, that it is not possible to conclude that this factor is a constraint on Queensland 
Rail’s ability and incentive to exercise market power. 

Conclusion on Queensland Rail’s ability and incentive to exercise market power 

4.3.39 Based on the above reasons, I consider that Queensland Rail is not sufficiently constrained in its 
ability and incentive to exercise market power in a way that may adversely affect competition in the 
above-rail haulage market or the possible broader freight haulage market.   

Material increase in competition in the dependent market  

4.3.40 In light of the above conclusion, it is necessary to consider whether Queensland Rail’s ability and 
incentive to exercise market power in a future without declaration would materially affect competitive 
conditions in a dependent market compared to a future without declaration, such that I can be satisfied 
that declaration would promote a material increase in competition in at least one dependent market.   

4.3.41 I accept the QCA’s recommendation, for the reasons given by the QCA,69 that the protections offered 
in a future with declaration will lead to a material improvement in the environment for competition in 
the above-rail freight haulage market, compared to a future without declaration. I note and accept that: 

(a) In a future without declaration: 

(i) there will be an imbalance of negotiating power between Queensland Rail and 
access seekers/users in the presence of sunk investments.  This imbalance in 
bargaining power could inhibit the ability of access seekers/users to effectively 
manage risks, including the risk of hold-up, which have a significant effect on the 
expected profitability of entry into (and operations within) the market;   

(ii) long term contracts could not adequately protect against the risk of hold-up given 
the difficulty in preparing a contract that anticipates circumstances that may arise;70  

(iii) the risk of reputational damage to Queensland Rail as an outcome of “holding-up” 
access holders would not necessarily constrain Queensland Rail where the 
benefits of hold-up exceed the perceived cost of reputational damage;71  

(iv) access seekers are unlikely to have transparency of certain access terms provided 
to other access seekers, including price terms;72  

 
67 Part B, section 5.5.3 at pages 52-54.  
68 Part B, section 5.5.3 at pages 54-55.  
69 Part B, section 5.6.4 at pages 67-69. 
70 Part B, section 5.6.3 at pages 59-62.  
71 Part B, section 5.6.3 at pages 63-64.  
72 Part B, section 5.6.3 at page 64. 
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(v) existing regulation (that is regulation applying to Queensland Rail other than 
declaration) does not provides sufficient protection against hold-up;73 and 

(vi) the presence of these risks, and the imbalance in the ability of access 
seekers/users to address these risks in a future without declaration, are likely to 
deter efficient entry or efficient investments by market participants.74  

(b) In contrast, a future with declaration provides a transparent statutory process under the QCA 
Act within which terms and conditions of access can be negotiated.  This process provides 
greater certainty that access will be provided on reasonable terms and conditions and 
mitigates the risk of hold-up. 75  

4.3.42 In respect of the possible broader freight haulage market without declaration, I consider that the risk 
identified in paragraph 4.3.41(a)(i) above would have an impact on the broader freight haulage market 
because above-rail haulage is an important component of that broader market (which is consistent 
with my conclusion at section 5.4 below that the North Coast Route is significant to the Queensland 
economy).  

Overall finding – Criterion A – North Coast Route service 

4.3.43 I accept the QCA’s recommendation that Criterion A is satisfied in respect of the North Coast Route 
service, in relation to the dependent above-rail haulage market.76  On the basis of the reasons above, I 
also consider that Criterion A is satisfied in respect of the North Coast Route service if consideration is 
given to a possible broader freight haulage market.   

4.4 Criterion A - Mount Isa Route service 

The relevant service 

4.4.1 I have stated my findings identifying the relevant service at paragraph 3.2.5 above.  

The relevant market for the service 

4.4.2 I have stated my findings identifying the relevant market for the service at paragraphs 3.4.1 and 3.4.2 
above. 

The relevant dependent (upstream or downstream) markets 

4.4.3 I accept the QCA’s recommendation, for the reasons given by the QCA,77 that: 

(a) a key dependent market, for the purposes of assessing Criterion A, is the North West 
Queensland minerals tenements market; and 

(b) the North West Queensland minerals tenements market is separate from the market for the 
Mount Isa Route service.  

4.4.4 I accept the QCA’s recommendation, for the reasons given by the QCA,78 that road transport does not 
effectively compete with rail transport for bulk freight on the Mount Isa Route and it is likely that the 
majority of this transport task is performed by rail.  

4.4.5 I have, in accepting the QCA’s recommendation, considered Queensland Rail’s submission that:79 

 
73 Part B, section 5.6.3 at page 65.  
74 Part B, section 5.6.2 at pages 56-58.  
75 Part B, section 5.6.1 at page 55; section 5.6.4 at page 69.  
76 Part B, section 5.7 at page 69. 
77 Part B, section 6.3 at pages 70-71. 
78 Part B, section 6.5.1, at page 81. 
79 QR, 11 March 2019 Table 4 at pages 53-54 (Mount Isa Line at page 54). 
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(a) the QCA must assess the extent to which road haulage services compete with rail haulage 
services in servicing the derived demand for the transport of freight in the Mount Isa Freight 
corridor; and 

(b) rail has economic advantages compared to road for certain bulk haulage tasks.  Road freight 
haulage imposes a significant constraint on the Mount Isa freight corridor as market 
developments and investment in road infrastructure are contributing to increasing 
competition from road for the haulage of freight historically transported by rail. 

Access arrangements with and without declaration 

4.4.6 I accept that the correct approach to assessing the service under Criterion A is that taken by the QCA, 
that is, by considering whether access (or increased access) on reasonable terms as a result of 
declaration would promote a material increase in competition in a dependent market compared to a 
scenario without declaration (that is, a future with and without approach80) 

4.4.7 The reasons given in paragraphs 4.3.9 to 4.3.14 above, in relation to the relevant access 
arrangements with and without declaration, equally apply to the Mount Isa Route service.   

Constraints on exercising market power in the absence of declaration 

4.4.8 I accept the QCA’s recommendation, for the reasons given by the QCA,81 that whether access, or 
increased access, to the Mount Isa Route service, on reasonable terms and conditions, as a result of 
declaration would promote competition in a dependent market depends on whether: 

(a) Queensland Rail has market power that it could use to adversely affect competition in the 
dependent market; and 

(b) if so, Queensland Rail has an ability and incentive to exercise that market power, in a future 
without declaration.  

4.4.9 I accept the QCA’s recommendation, for the reasons given by the QCA,82 that Queensland Rail does 
have market power that could be used to adversely affect competition in markets dependent on the 
Mount Isa Route service, including the North West Queensland minerals tenements market. In 
particular, I note and accept that Queensland Rail:  

(a) has an incentive to maximise profits; and 

(b) is the natural monopoly provider of the service that the market participants in the North West 
Queensland minerals tenements market rely upon to realise the value of their tenements.83 

4.4.10 I accept the QCA’s recommendation, for the reasons given by the QCA,84 that Queensland Rail has 
the ability and incentive to exercise market power a way that may adversely affect competition in the 
North West Queensland minerals tenements market. I note and accept that the factors discussed 
below do not sufficiently constrain Queensland Rail’s ability to exercise that market power in a manner 
that would adversely affect competition in the dependent market: 

(a) road as a constraint; 

(b) customer’s ability to pay and countervailing power;  

 
80 QCA’s Approach, section 2.4.5 at page 18. 
81 Part B, section 6.5 at page 76. 
82 Part B, section 6.5 at page 76. 
83 Part B, section 6.5 at page 76. 
84 Part B, section 6.5.4 at page 85. 
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(c) excess capacity; and  

(d) other constraints.  

Road as a constraint 

4.4.11 I accept the QCA’s recommendation for the reasons given by the QCA85 that road transport does not 
effectively compete with rail transport for bulk freight on the Mount Isa Route and it is likely that the 
majority of this transport task is performed by rail. 

4.4.12 I therefore accept that Queensland Rail is not constrained in its ability and incentive to exercise market 
power a way that may adversely affect competition in the North West Queensland minerals tenements 
market by competition from road transport.86  

4.4.13 In accepting the QCA’s recommendation, my consideration of this issue has included reference to 
Queensland Rail’s submission that the QCA must assess the extent to which road haulage services 
compete with rail haulage services in servicing the derived demand for the transport of freight in the 
Mount Isa freight corridor. Queensland Rail submitted that rail has economic advantages over road for 
certain bulk haulage tasks. However, road imposes a significant constraint on the Mount Isa freight 
corridor as market developments and investment in road infrastructure are contributing to increasing 
competition from road for the haulage of freight historically transported by rail.87  

4.4.14 For the reasons stated in paragraphs 4.4.11 and 4.4.12 above, I do not consider that road transport 
effectively competes with rail transport for bulk freight on the Mount Isa Route.   

Customers’ ability to pay and countervailing power 

4.4.15 I agree with the QCA’s recommendation, for the reasons given by the QCA,88 that Queensland Rail is 
not constrained in its ability or incentive to exercise market power by customers’ ability to pay or 
countervailing power.  

4.4.16 In accepting the QCA’s recommendation, my consideration included reference to Queensland Rail’s 
submission that while access revenue on the Mount Isa line covers incremental operating costs, 
Queensland Rail does not generate sufficient access revenue to cover the total economic cost of 
providing the service with regard to the substantial fixed cost base of the system.  I also considered 
Queensland Rail’s submissions that the existing regulatory arrangements are not a binding constraint 
on Queensland Rail’s provision of services on the Mount Isa line, demonstrated by the fact that 
Queensland Rail’s access revenue on this line is significantly below the ceiling limit established by 
these arrangements ($74 million versus $181 million).89   

4.4.17 However, for the reasons given by the QCA,90 I: 

(a) do not consider that whether a ceiling revenue limit is, or is not achieved, is not necessarily 
an indication of the absence of market power, nor an indication of the presence of 
countervailing power; and 

(b) do consider that the existing regulatory regime imposes a range of constraints that prevent 
Queensland Rail from exercising market power.  

  

 
85 Part B, section 6.5.1, at page 81. 
86 Part B, section 6.5.1 at page 77-84. 
87 QR, 11 March 2019 Table 4 at pages 53-54 (Mount Isa Line at page 54). 
88 Part B, section 6.5.2 at pages 84-85.  
89 QR, 11 March 2019 at paragraphs 156-157. 
90 Part B, section 6.5.2 at page 84-85. 
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Excess capacity 

4.4.18 I accept the evidence from Queensland Rail that utilisation of the Mount Isa Line varies between 24 
per cent and 40 per cent.91 

4.4.19 The QCA made recommendations about excess capacity in relation to the North Coast Route service 
which also apply to the Mount Isa Route service and are summarised at paragraphs 4.3.21 and 4.3.22 
above.  As with the North Coast Route service, I agree with the QCA’s recommendation, for the 
reasons given by the QCA, that excess capacity is not a constraint on Queensland Rail’s ability or 
incentive to exercise market power, specifically to maximise profits.  

Other constraints 

4.4.20 I accept the QCA’s recommendation, for the reasons given by the QCA, 92 that Queensland Rail’s 
statutory obligations, its position as a statutory authority and the threat of regulation or declaration are 
not effective constraints for the reasons considered in paragraphs 4.3.30 to 4.3.31 and 4.3.35 above.93  
These reasons equally apply to the Mount Isa Route service. 

4.4.21 In addition, I considered Stakeholder Submissions in respect of vertical integration, the Deed 
Poll/Access Framework and that dependent markets were already competitive. For the reasons 
outlined above in paragraphs 4.3.20, 4.3.34, and 4.3.36 to 4.3.38 for the North Coast Route service, I 
do not consider that those factors are effective constraints on the ability and incentive of Queensland 
Rail to exercise market power in respect of the North West Queensland minerals tenements market.  

Findings on the ability and incentive to exercise market power 

4.4.22 Based on the above reasons, I consider that Queensland Rail is not sufficiently constrained in its 
ability and incentive to exercise market power a way that may adversely affect competition in the North 
West Queensland minerals tenements market.   

Material increase in competition in the dependent market  

4.4.23 In light of the above conclusion it is necessary to consider whether Queensland Rail’s ability and 
incentive to exercise market power in a future without declaration would materially affect competitive 
conditions in a dependent market compared to a future without declaration, such that I can be satisfied 
that declaration would promote a material increase in competition in at least one dependent market.   

4.4.24 I accept the QCA’s recommendation, for the reasons given by the QCA,94 that the protections offered 
in a future with declaration will lead to a material improvement in the environment for competition in 
the North West Queensland minerals tenements market compared to a future without declaration. In 
particular I note and accept that:95 

(a) in a future without declaration, Queensland Rail will not face any effective constraints on its 
ability and incentive to exercise market power, specifically “hold-up”, against participants in 
the North West Queensland minerals tenements market.  The risk of hold-up and the 
presence of substantial sunk investments is sufficiently material that it is likely to discourage 
efficient entry or efficient investments by market participants;96 and 

(b) in contrast, declaration and the associated access regime are able to credibly constrain 
Queensland Rail’s ability and incentive to exercise market power and credibly address the 

 
91 QR 11 March 2019, Attachment A at page 12; Part B, section 6.4.3 at page 75.  
92 Part B, section 6.5.3 at page 85. 
93 Part B, section 6.5.3 at page 85. 
94 Part B, section 6.6.3 at pages 90-91. 
95 Part B, section 6.6.3 at pages 90-91. 
96 Part B, section 6.6.3 at pages 90-91. 
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hold-up risk.  If efficient entry is likely to be promoted in a future with declaration (compared 
to a future without declaration), this would indicate that access, as a result of declaration, 
would promote an increase in competition that is material.97 

Overall finding – Criterion A – Mount Isa Route service 

4.4.25 I accept the QCA’s recommendation that Criterion A is satisfied in respect of the Mount Isa Route 
service, in relation to the dependent North West Queensland minerals tenements market.98 

4.5 Criterion A - West Moreton Route service 

The relevant service 

4.5.1 I have stated my findings identifying the relevant service at paragraph 3.2.5 above.  

The relevant market for the service 

4.5.2 I have stated my findings identifying the relevant market for the service at paragraphs 3.4.1 and 3.4.2 
above. 

The relevant dependent (upstream or downstream) markets 

4.5.3 I accept the QCA’s recommendation, for the reasons given by the QCA,99 that: 

(a) the major dependent market, for the purposes of assessing Criterion A, is the West Moreton 
region coal tenements market; and 

(b) the West Moreton region coal tenements market is separate from the market for the West 
Moreton Route service. 

4.5.4 In accepting the QCA’s recommendation, my consideration of this issue included reference to the 
submissions of: 

(a) South West Producers that it is possible that there are other dependent markets in which 
declaration promotes a material increase in competition, particularly in the South West 
Queensland region in which the West Moreton coal mines are a major supplier of energy (in 
the case of New Hope), purchaser of goods and services and employer;100 and    

(b) Queensland Rail101 that the relevant market must address: 

(i) the extent to which rail haulage services provided, using alternative rail 
infrastructure, will be a substitute for the service over the period under 
consideration (i.e. Inland Rail likely to compete with West Moreton System); and 

(ii) the extent to which road haulage services are a substitute for rail haulage services 
having regard to the derived demand for the particular service under consideration.  
The degree of substitutability between road and rail must be correctly assessed so 
that it is not underestimated.  Queensland Rail submitted that road is a practical 
and commercial alternative to rail transport for all but the transportation of some 
bulk commodities over long distances.102   

 
97 Part B, section 6.6.3 at pages 90-91. 
98 Part B, section 6.7 at page 91. 
99 Part B, section 7.3 at pages 92-93. 
100 South West Producers, 30 May 2018 at pages 4-5, 20-25; South West Producers, 26 April 2019 at page 16. 
101 Paragraph 255, Paragraph 19, 15-16 QR 11 March 2019. 
102 QR, 30 May 2018 at paragraph 35. 
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4.5.5 I do not consider it necessary to consider whether there are other dependent markets given that I 
accept the QCA’s recommendation that the major dependent market, for the purposes of assessing 
Criterion A, is the West Moreton region coal tenements market.103 

4.5.6 Further, I accept the QCA’s recommendation, for the reasons given by the QCA, that: 

(a) there is uncertainty in relation to the Inland Rail project, including uncertainties as to the final 
alignment, its operational characteristics, the charging regime and the expected completion 
date of the project;104 and 

(b) road transport cannot (and does not) compete with rail transport for the haulage of coal 
along the West Moreton Route (which represents about 98 percent of total freight carried).105  

Access arrangements with and without declaration 

4.5.7 I accept that the correct approach to assessing the service under Criterion A is that taken by the QCA, 
that is, by considering whether access (or increased access) on reasonable terms as a result of 
declaration would promote a material increase in competition in a dependent market compared to a 
scenario without declaration (that is, a future with and without approach106). 

4.5.8 The reasons given in paragraphs 4.3.9 to 4.3.14 above in relation to the relevant access 
arrangements with and without declaration equally apply to the West Moreton Route service.   

Constraints on exercising market power in the absence of declaration 

4.5.9 I accept the QCA’s recommendation, for the reasons given by the QCA,107 that whether access, or 
increased access, to the West Moreton Route service, on reasonable terms and conditions, as a result 
of declaration would promote competition in a dependent market depends on whether: 

(a) Queensland Rail has market power that it could use to adversely affect competition in the 
dependent market; and 

(b) if so, Queensland Rail has an ability and incentive to exercise that market power, in a future 
without declaration.  

4.5.10 I accept the QCA’s recommendation, for the reasons given by the QCA,108 that Queensland Rail does 
have market power that could be used to adversely affect competition in markets dependent on the 
West Moreton Route service, including the West Moreton region coal tenements market. In particular, 
I note and accept that Queensland Rail: 109 

(a) has an incentive to maximise profits; and 

(b) is the natural monopoly provider of the service that the market participants in the West 
Moreton region tenements market rely upon to realise the value of their tenements. 

4.5.11 I accept the QCA’s recommendation, for the reasons given by the QCA,110 that Queensland Rail has 
the ability and incentive to exercise market power a way that may adversely affect competition in the 
West Moreton region coal tenements. I note and accept that the factors discussed below do not 

 
103 Part B, section 7.3 at pages 92-93. 
104 Part B, section 11.5.2 at page 150. 
105 Part B, section 7.5.1 at page 99-100.  
106 QCA’s Approach, section 2.4.5 at page 18. 
107 Part B, section 7.5 at page 97. 
108 Part B, section 7.5 at page 97-98. 
109 Part B, section 7.5 at page 97-98. 
110 Part B, section 7.5.3 at page 102. 
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sufficiently constrain Queensland Rail’s ability to exercise that market power in a manner that would 
adversely affect competition in the dependent market: 

(a) road as a constraint; and 

(b) market factors and other constraints. 

Road as a constraint 

4.5.12 I agree with the QCA’s recommendation,111 for the reasons given by the QCA,112 that competition from 
road does not provide a constraint on Queensland Rail’s ability and incentive to exercise market 
power a way that may adversely affect competition in the West Moreton region coal tenements 
market. I note and accept that: 

(a) coal miners in the West Moreton region are entirely dependent on the use of above-rail 
haulage on the West Moreton Route to transport coal to the Port of Brisbane;  

(b) there is a prohibition on the use of road haulage to transport coal (particularly large volumes 
of coal) through the Brisbane metropolitan region; and 

(c) evidence from Queensland Rail that it is not constrained (by road competition) in its provision 
of some bulk commodities over long distances, such as coal on the West Moreton system.113 

Market factors and other constraints 

4.5.13 I agree with the QCA’s recommendation, for the reasons given by the QCA,114 that Queensland Rail 
would not be constrained in its ability or incentive to exercise market power by a customer’s ability to 
pay or market factors, such as the presence of excess capacity under a low usage scenario, as I 
consider the hold-up problem continues to arise even in the presence of excess capacity.  I note and 
accept: 

(a) excess capacity is not a constraint on Queensland Rail’s ability or incentive to exercise 
market power, specifically to maximise profits; and   

(b) even with spare capacity, Queensland Rail has an incentive to maximise profits, not 
utilisation.115 

4.5.14 I accept the QCA’s recommendation, for the reasons given by the QCA, 116 that Queensland Rail’s 
statutory obligations, its position as a statutory authority and the threat of regulation or declaration are 
not effective constraints for the reasons considered in paragraphs 4.3.30 to 4.3.31 and 4.3.35  
above117 and equally apply to the West Moreton Route service.   

4.5.15 In addition, I have considered Stakeholder Submissions in respect of vertical integration, the Deed 
Poll/Access Framework and that dependent markets were already competitive. For the reasons 
outlined above in paragraphs 4.3.20, 4.3.34, and 4.3.36 to 4.3.38 above for the North Coast Route 
service, I do not consider that those factors are effective constraints on the ability and incentive of 
Queensland Rail to exercise market power a way that may adversely affect competition in respect of 
the West Moreton region coal tenements market.  

  

 
111 Part B, section 7.5.1 at page 99-100.  
112 Part B, section 7.5.1 at pages 99-100. 
113 QR, 11 March 2019 paragraphs 79.3 and 122. 
114 Part B, section 7.5.2 at pages 100-102.  
115 Part B, section 7.5.2 at page 102.  
116 Part B, section 7.5.2 at pages 101-102. 
117 Part B, section 7.5.2 at pages 101-102. 
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Findings on the ability and incentive to exercise market power 

4.5.16 Based on the above reasons, I consider that Queensland Rail would not be sufficiently constrained in 
its ability and incentive to exercise market power a way that may adversely affect competition in the 
West Moreton region coal tenements market. 

Material increase in competition in the dependent market  

4.5.17 In light of the above conclusion it is necessary to consider whether Queensland Rail’s ability and 
incentive to exercise market power in a future without declaration would materially affect competitive 
conditions in a dependent market compared to a future with declaration, such that I can be satisfied 
that declaration would promote a material increase in competition in at least one dependent market.   

4.5.18 I accept the QCA’s recommendation, for the reasons given by the QCA,118 that the protections offered 
in a future with declaration will lead to a material improvement in the environment for competition in 
the West Moreton region coal tenements market compared to a future without declaration. In 
particular, I note and accept that: 

(a) in a future without declaration, Queensland Rail will not face any effective long-term 
constraints on its ability and incentive to exercise market power in relation to access terms. 
There will be an imbalance of negotiating power between Queensland Rail and access 
seekers/users in the presence of sunk investments which could inhibit the ability of access 
seekers/users to effectively manage risks, including the risk of hold-up, which will have a 
significant effect on the expected profitability of entry into (and operations within) the market.  
This is likely to deter efficient entry or efficient investments by market participants;119 and  

(b) in contrast, in a future with declaration, there will be a transparent statutory process under 
the QCA Act within which terms and conditions of access can be negotiated. This will 
provide greater certainty that access will be provided on reasonable terms and conditions, 
including to address sunk investments and mitigate the risk of hold-up for access seekers.120  

Overall findings – Criterion A – West Moreton Route service 

4.5.19 I accept the QCA’s recommendation that Criterion A is satisfied in respect of the West Moreton Route 
service, in relation to the dependent West Moreton region coal minerals tenements market.121 

4.6 Criterion A - Agricultural lines 

The relevant service 

4.6.1 I have stated my findings identifying the relevant services at paragraph 3.2.5 above.  

The relevant market for the service 

4.6.2 I have stated my findings identifying the relevant markets for the services at paragraphs 3.4.1 and 
3.4.2 above. 

The relevant dependent (upstream or downstream) markets 

4.6.3 I accept the QCA’s recommendation, for the reasons given by the QCA,122 that a relevant dependent 
market, for the purposes of assessing Criterion A, on each of the Central Western Route, the Western 
Route and the South Western Route is the above-rail freight market on each respective route.  

 
118 Part B, section 7.6 at pages 102-107. 
119 Part B, section 7.6.2 at pages 103-106. 
120 Part B, section 7.6.1 at pages 102-103. 
121 Part B, section 7.7 at page 107. 
122 Part B, section 8.3 at pages 109-110. 
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4.6.4 I consider that each above-rail freight market is separate from the market for each of the Central 
Western Route service, the Western Route service and the South Western Route service. 

4.6.5 In light of Stakeholder Submissions123 and the QCA’s conclusion124  that rail competes with road 
transport on all of the three main freight tasks125 on the Agricultural lines, I have considered whether 
another possible definition of a relevant dependent market on the Agricultural lines is the freight 
haulage market (which includes both rail and road freight) which is separate from the market for the 
services. 

4.6.6 I have not considered it necessary to reach a concluded view on whether the relevant dependent 
market is the above-rail haulage market or a broader freight haulage market as, applying either 
market, I consider, for the reasons detailed below, that Criterion A is satisfied for the Agricultural lines.  

4.6.7 In accepting this recommendation, my consideration of this issue has included reference to 
Queensland Rail’s126 submission that the relevant market must address the extent to which road 
haulage services are a substitute for rail haulage services having regard to the derived demand for the 
particular service under consideration.  The degree of substitutability between road and rail must be 
correctly assessed so that it is not underestimated.  Queensland Rail submitted that road is a practical 
and commercial alternative to rail transport for all but the transportation of some bulk commodities 
over long distances.127  

4.6.8 I have considered these submissions, however, for the reasons outlined in paragraph 4.6.6 above, I 
do not consider it necessary to reach a concluded view on the whether the dependent market is the 
above-rail haulage market or a broader freight haulage market (which includes road freight).   

Access arrangements with and without declaration 

4.6.9 I accept that the correct approach to assessing the service under Criterion A is that taken by the QCA, 
that is, by considering whether access (or increased access) on reasonable terms as a result of 
declaration would promote a material increase in competition in a dependent market compared to a 
scenario without declaration (that is, a future with and without approach128).    

4.6.10 The reasons given in paragraph 4.3.10 above in respect of the relevant access arrangements with 
declaration equally apply to the Agricultural lines.   

4.6.11 I note that the Queensland Rail Deed Poll and Access Framework does not apply to the Agricultural 
lines and therefore are not relevant to the assessment of the future without declaration.129 

4.6.12 Therefore, I consider that the future without declaration is one in which no access regime exists (either 
under the QCA Act or the Deed Poll and Access Framework). 

Constraints on exercising market power in the absence of declaration 

4.6.13 I accept the QCA’s recommendation, for the reasons given by the QCA,130 that whether access, or 
increased access, to the Agricultural lines, on reasonable terms and conditions, as a result of 
declaration would promote competition in a dependent market depends on whether: 

 
123 QR, 11 March 2019 at paragraph 256, table 4 at page 54; QR, 30 May 2018 at paragraph 35; See also generally: Pacific National, 30 May 
2018 at ages 12-13; GrainCorp, 11 June 2019 at page 5.   
124 Part B, section 8.5.1 at page 126. 
125 The primary freight tasks include the transport of grain, livestock and intermodal freight. 
126 QR, 11 March 2019 at paragraph 255; and 15-16 
127 QR, 30 May 2018 at paragraph 35. 
128 QCA’s Approach, section 2.4.5 at page 18. 
129 QR 11 March 2019 at paragraph 73. 
130 Part B, section 8.5 at page 121. 
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(a) Queensland Rail has market power that it could use to adversely affect competition in the 
dependent market; and 

(b) if so, Queensland Rail has an ability and incentive to exercise that market power, in a future 
without declaration.  

4.6.14 I accept the QCA’s recommendation, for the reasons given by the QCA,131 that Queensland Rail has 
the ability and incentive to exercise market power in a way that may affect competition in a dependent 
market.  

4.6.15 I consider that Queensland Rail does have market power that could be used to adversely affect 
competition in markets dependent on the Agricultural lines, including the above-rail freight haulage 
markets as Queensland Rail:  

(a) has an incentive to maximise profits; and 

(b) is the natural monopoly provider of the service that is fundamental to the operation of each 
above-rail freight haulage market. 

4.6.16 I note and accept that the factors discussed below do not sufficiently constrain Queensland Rail’s 
ability to exercise that market power in a manner that would adversely affect competition in the 
dependent market (whether the above-rail freight haulage market or the possible broader freight 
haulage market): 

(a) road as a constraint; 

(b) subsidies under the TSCs; 

(c) excess capacity; and 

(d) other possible constraints.  

Road as a constraint 

4.6.17 I accept the QCA’s recommendation132 that rail transport does compete with road transport on the 
Agricultural lines’ corridors.  Having accepted this, I have considered whether competition from road 
transport operators provides an effective long-term constraint on Queensland Rail’s ability and 
incentive to exercise market power in a dependent market.  

4.6.18 I accept the QCA’s recommendation133 that Queensland Rail’s ability to exercise market power on the 
end users is constrained because: 

(a) the above-rail price and the below-rail price taken together are constrained by the road 
freight price (as end use customers can choose to switch transport of their freight between 
road and rail); and 

(b) it is open to the above-rail provider and the below-rail provider to seek to increase their share 
of the total rail freight price as long as the total rail freight price does not increase above the 
road freight price.  If Queensland Rail (as the below-rail provider) sought to raise the below-
rail price, and above-rail operators passed the cost through to the end use customers, the 
combined cost of rail would be greater than the price of road transport, and the end users 
could switch from rail to road to transport their goods.134  

 
131 Part B, section 8.5.4 at page 130. 
132 Part B, section 8.5.1 at page 125. 
133 Part B, section 8.5.1 at pages 126-127.  
134 Part B, section 8.5.1 at pages 126-127. 
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4.6.19 I further accept that in a future without declaration, Queensland Rail has the ability and incentive to 
exercise market power against the above-rail freight haulage operators by seeking to maximise its 
profits by increasing the below-rail access charge for above-rail freight operators, and thereby seek a 
larger share of the total rail price.135 The above-rail haulage operator cannot switch to a substitute 
(such as road) as rollingstock cannot be converted to being used on road (and there are no other rail 
lines to switch to).  The above-rail haulage operator faces the combined rail price constraint, and it is 
unlikely to be able to pass through the higher combined price of rail without losing customers.136  

4.6.20 Based on this analysis, I accept that competition with road does not constrain Queensland Rail in its 
ability and incentive to exercise market power against the above-rail haulage operators in the 
dependent above-rail freight haulage market or the broader freight haulage market.  The above-rail 
operator will foresee this risk in subsequent contractual periods and this risk is sufficiently material that 
a potentially more efficient entrant will likely be deterred from entering the market in the first place.  
This second period risk faced by above-rail haulage operators is described as “hold-up”.137  

Position as a statutory authority, statutory obligations and subsidies under TSCs 

4.6.21 I accept the QCA’s recommendation138 for the reasons given by the QCA139 that Queensland Rail’s 
position as a statutory authority and its statutory obligations are not an effective long-term constraint 
on its ability and incentive to exercise market power in a future without declaration.  

4.6.22 I note that the QCA applied the same reasons on these matters in relation to the Agricultural lines as it 
applied to the North Coast Route service.140 I accept the QCA’s recommendation141 to apply the same 
reasons to the Agricultural lines.   

4.6.23 I accept the QCA’s recommendation142 that the existence of TSCs are not an effective long-term 
constraint on its ability and incentive to exercise market power in a future without declaration. I note 
and accept that: 

(a) while recognising Queensland Rail’s position as a statutory authority, and its obligations 
under the Queensland Rail Transport Authority Act 2013 (Qld), Queensland Rail is required 
to carry out its functions as a commercial enterprise (except its community service 
obligations); and  

(b) government policies are subject to change and Ministerial powers may be discretionary.   

4.6.24 I note the QCA’s comments that, given the lack of publicly available information on the terms and the 
operation of the various TSCs (including both the below-rail and above-rail subsidies), and the 
interactions (if any) between them, it is unclear whether the subsidies provide any constraint on 
Queensland Rail's ability and incentive to exercise market power against the above-rail operators who 
receive these subsidies in the above-rail freight haulage markets.   

4.6.25 I consider that this lack of publicly available information about how the various TSCs operate, may 
adversely impact upon investment decisions and disadvantage above-rail operators in negotiations 

 
135 Part B, section 8.5.1 at pages 127-128. 
136 Part B, section 8.5.1 at pages 127-128. 
137 Part B, section 8.5.1 at pages 125-128. 
138 Part B, section 8.5.3 at pages 129-130. 
139 Part B, section 8.5.3 at pages 129-130.  
140 Part B, section 5.5.3 at pages 51-52. 
141 Part B, section 8.5.3 at page 130. 
142 Part B, section 8.5.2 at pages 128-129.  
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with Queensland Rail as it is unclear to above-rail operators what constraint, if any, the TSCs impose 
on Queensland Rail’s ability and incentive to exercise market power.  

4.6.26 I further accept the QCA’s recommendation, for the reasons given by the QCA,143 that the presence of 
TSC subsidies does not affect Queensland Rail’s ability and incentive to exercise market power 
against non-subsidised above-rail operators (or above-rail operators operating non-subsidised 
services) on the Agricultural lines.  That is, Queensland Rail does have the ability and incentive to 
exercise market power with respect to non-subsidised above-rail operators on the Agricultural lines.   

Excess capacity 

4.6.27 For the reasons given in respect of the North Coast Route service (see paragraphs 4.3.21 to 4.3.22 
above), excess capacity on the Agricultural lines does not constrain Queensland Rail’s ability and 
incentive to exercise market power in respect of the above-rail freight haulage markets. 

Other possible constraints 

4.6.28 I accept the QCA’s recommendation, for the reasons given by the QCA, 144 that the threat of regulation 
or declaration are not effective constraints for the reasons considered in paragraph 4.3.35 above.145  

4.6.29 In addition, I considered Stakeholder Submissions in respect of vertical integration, and that 
dependent markets were already competitive. For the reasons outlined above in paragraphs 4.3.20 
and 4.3.36 to 4.3.38 above, I do not consider that those factors are effective constraints on the ability 
and incentive of Queensland Rail to exercise market power in respect of the above-rail freight haulage 
markets.  

Conclusion on Queensland Rail’s ability and incentive to exercise market power 

4.6.30 Based on the above reasons, I consider that Queensland Rail is not sufficiently constrained in its 
ability and incentive to exercise market power a way that may adversely affect competition in the 
above-rail haulage markets or the possible broader freight haulage market for each Agricultural line.   

Material increase in competition in the dependent market  

4.6.31 In light of the above conclusion, it is necessary to consider whether Queensland Rail’s ability and 
incentive to exercise market power in a future without declaration would materially affect competitive 
conditions in a dependent market compared to a future with declaration, such that I can be satisfied 
that declaration would promote a material increase in competition in at least one dependent market.   

4.6.32 I accept the QCA’s recommendations for the reasons given by the QCA146 that access (or increased 
access) to the South Western Route service, the Western Route service and the Central Western 
Route service, on reasonable terms and conditions, as a result of declaration would promote a 
material increase in competition in the above-rail freight haulage markets on the Agricultural lines. 

4.6.33 I note and accept that:147 

(a) in a future without declaration Queensland Rail will not face any effective long-term 
constraints on its ability and incentive to exercise market power in relation to access terms. 
There will be an imbalance of negotiating power between Queensland Rail and access 
seekers/users in the presence of sunk investments which could inhibit the ability of access 
seekers/users to effectively manage risks, including the risk of hold-up, which have a 

 
143 Part B, section 8.5.2 at pages 128-129. 
144 Part B, section 8.5.3 at pages 129-130. 
145 Part B, section 8.5.3 at pages 129-130. 
146 Part B, sections 8.6.3 and 8.7 at pages 134-5. 
147 Part B, sections 8.6.3 and 8.7 at pages 134-5. 



248 QUEENSLAND GOVERNMENT GAZETTE No. 31 [1 June 2020

  
   

 

significant effect on the expected profitability of entry into (and operations within) the market.  
This is likely to deter efficient entry or efficient investments by market participants; and  

(b) in contrast, a future with declaration provides market participants a transparent statutory 
process under the QCA Act within which terms and conditions of access can be negotiated 
and greater certainty that access will be provided on reasonable terms and conditions, 
including to address sunk investments and mitigate the risk of hold-up for access seekers.  

4.6.34 In respect of the possible broader freight haulage market without declaration, I consider that the risk 
identified in paragraph 4.6.33(a) above would have an impact on the broader freight haulage market 
because above-rail haulage is an important component of that broader market which is supported by 
the QCA’s finding that grain intended for export is more suited to the rail task, as it is typically 
transported in bulk form to one destination for export (e.g. the port).148  

4.6.35 In reaching this recommendation, my consideration of this issue has included the following 
submissions: 

(a) Queensland Rail submitted that the services provided on these systems will be provided in 
the same manner, pursuant to TSC subsidies and for public policy reasons with or without 
declaration. For the reasons stated in paragraph 4.6.26 above, I do not consider that the 
presence of TSC subsidies affects my consideration of competition in the dependent market 
with or without declaration;149 

(b) Watco submitted that declaration promotes competition by providing transparency and 
certainty of terms of access, also noting that: 

(i) Watco and GrainCorp’s rail haulage contract (that was due to commence in late 
2019) is evidence that competition in above-rail operations has been achieved 
within the current declared framework for these three systems.  The ability to 
achieve competition in above-rail services, including the significant investment and 
innovation that will result, is at risk if the three systems are not re-declared; 

(ii) the proposed introduction of supply chain efficiencies to attract more grain freight 
from road to rail will be seriously impacted with the uncertainty of access 
arrangements; and 

(iii) the ability for a new above-rail entrant like Watco to enter the Queensland market 
is critically dependant on the stable operation of Queensland’s regulatory 
framework under Part 5 of the QCA Act;150  

(c) GrainCorp151  also made submissions stating that declaration:  

(i) supported strong investment and the growth of competition across grain supply 
chains in Queensland (pointing to the entry of Watco into the market); 

(ii) provided potential entrants with a degree of certainty around the future terms of 
access to below-rail infrastructure, thus supporting long-term investments;  

(iii) promoted entry by, and competition between, above-rail operators for GrainCorp’s 
above-rail grain haulage contracts;  

 
148 Part B, section 8.5.1 at page 122. 
149 QR, 11 March 2019 at paragraphs 455. 
150 Watco, 8 May 2019 at pages 4-5. 
151 GrainCorp, 11 June 2019 at pages 3 and 6-7. 
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(iv) protected the grain supply chain from the inefficient implications of market power, 
including hold-up risk; and 

(v) the removal of declaration would be damaging to competition in dependent 
markets, due to increased uncertainty for potential entrants around the future 
access terms.   

4.6.36 I accept these submissions of Watco and GrainCorp in support of my conclusions in paragraph 4.6.33 
above as to the future with and without declaration. 

Overall finding – Criterion A – Agricultural lines 

4.6.37 I accept the QCA’s recommendation that Criterion A is satisfied in respect of the South Western Route 
service, the Western Route service and the Central Western Route service in relation to the 
dependent above-rail freight haulage markets.152  

4.6.38 On the basis of the reasons above I also consider that Criterion A is satisfied in respect of the South 
Western Route service, the Western Route service and the Central Western Route service if 
consideration is given to a possible broader dependent freight haulage market. 

4.7 Criterion A - Tablelands system service 

The relevant service 

4.7.1 I have stated my findings identifying the relevant service at paragraph 3.2.5 above.  

The relevant market for the service 

4.7.2 I have stated my findings identifying the relevant market for the service at paragraph 3.4.1 above. 

The relevant dependent (upstream or downstream) markets 

4.7.3 I accept the QCA’s recommendation for the reasons given by the QCA153 that: 

(a) the relevant dependent market, for the purposes of assessing Criterion A, is the above-rail 
passenger market on the Tablelands system; and 

(b) the above-rail passenger market is separate from the market for the Tablelands system 
service.  

Access (or increased access) to the service, on reasonable terms and conditions, as a result of 
declaration, would promote a material increase in competition in a relevant dependent market 

4.7.4 I consider that Queensland Rail does have market power that could be used to adversely affect the 
above-rail passenger market because Queensland Rail: 

(a) is vertically integrated in the above-rail passenger market on the Tablelands system; 

(b) has an incentive to maximise profits; and 

(c) is the natural monopoly provider of the service that the market participants in the above-rail 
passenger market rely. 

4.7.5 I note and accept QCA’s recommendations that: 

(a) there has rarely (if ever) been two above-rail passenger services that have operated in direct 
competition with each other (i.e. for the same route) in Queensland;154 

 
152 Part B, section 8.7 at page 135. 
153 Part B, section 9.3 at page 136-137. 
154 Part B, section 9.5.4 at page 141. 
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(b) that the tourist services on the Tablelands system, are likely to be provided for public policy 
reasons (e.g. to promote the local tourism industry) rather than purely commercial 
reasons; 155 and 

(c) Queensland Rail may compete with a private operator to secure the above-rail passenger 
TSC (e.g. at the time of tendering for the TSC), rather than to deny access to a private 
above-rail passenger operator at a later stage in the hope that it (Queensland Rail) will 
secure the TSC.156    

4.7.6 I therefore consider: 

(a) it is unlikely that the dependent above-rail passenger market supports competition; and 

(b) that insufficient evidence has been provided to demonstrate that there is competition for 
securing the TSC. 

Overall finding – Criterion A – Tablelands system service 

4.7.7 I accept the QCA’s recommendation that Criterion A is not satisfied in respect of the Tablelands 
system service.157   

4.7.8 I consider that access (or increased access), on reasonable terms and conditions, as a result of 
declaration, will not promote a material increase in competition in the above-rail passenger market on 
the Tablelands System service.   

5 Criterion C - State significance 
5.1 Overview 

5.1.1 Criterion C (see section 76(2)(c) of the QCA Act) requires that I consider whether the facility for the 
service is significant, having regard to its size or its importance to the Queensland economy. 

Overall QCA recommendations on Criterion C 

5.1.2 The QCA recommended that: 

(a) the facility for the service as a whole satisfies Criterion C; and 

(b) the facility for each identified part of the service satisfies Criterion C.158  

5.2 The relevant facility for the service 

5.2.1 I have stated my findings identifying the relevant service(s) at paragraph 3.2.5 above and identifying 
the facilities for the service(s) at paragraph 3.3.1 and 3.3.2 above.   

5.3 Criterion C - Services as a whole 

5.3.1 I accept the QCA’s recommendation that the facility for the service as a whole is significant, having 
regard to its size.  I note and accept following: 

(a) the Queensland Rail network is of substantial physical size (at least 6,600 km of rail track 
based on estimates provided by stakeholders);  

(b) the network covers a large geographic area across the State and is interconnected; and 

 
155 Part B, section 9.5.5 at pages 141-142. 
156 Part B, section 9.5.5 at page 141. 
157 Part B, section 9.6 at page 142. 
158 Part B, section 12.1, Table 10 at page 154. 
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(c) substantial volumes of freight and numbers of passengers are transported on the network.159  

5.3.2 I accept the QCA’s recommendation that the facility for the service as a whole is significant, having 
regard to its importance to the economy.  I note and accept that the Queensland Rail network as a 
whole facilitates the development of various industries in Queensland, which contribute significantly to 
the Queensland economy through Gross State Product (GSP).160 

5.4 Criterion C - North Coast Route service  

5.4.1 I accept the QCA’s Recommendation that the North Coast Route is significant, having regard to its 
size.  I note and accept that the North Coast line (which forms the Route along with the Metropolitan 
system):  

(a) extends across a significant area of Queensland (i.e. Nambour (near Brisbane) north along 
Queensland’s eastern coastline to Cairns);161 and 

(b) carries substantial annual volumes of freight as well as a number of regional passengers (for 
example in 2017-18 the North Coast Line transported approximately 6,700 million gtk of 
freight and passengers)162.  

5.4.2 I accept the QCA’s recommendation that the North Coast Route is significant, having regard to its 
importance to the economy.  I note and accept that the North Coast Route service is: 

(a) a crucial freight corridor;163 and 

(b) connects freight traffic from other rail systems to various export ports on Queensland's 
eastern coastline,164 including freight from the Mount Isa Line, Central Western, Western, 
South Western and West Moreton systems. 165 

5.5 Criterion C - Mount Isa Route service  

5.5.1 I accept the QCA’s recommendation that the Mount Isa Route is significant, having regard to its size.  I 
note and accept that the Mount Isa line: 

(a) is extensive in both its length (1,039 kms) and geographical spread, extending from 
Queensland's eastern coastline to almost its western border; and   

(b) carries substantial annual volumes of freight and passengers (for example, in 2017-18 it 
transported 4,377 million gtk of freight and passengers).166 

5.5.2 I accept the QCA’s recommendation that the Mount Isa Route is significant, having regard to its 
importance to the economy. I note and accept that the Mount Isa Route supports the development of 
the North West Minerals Province and enables key regional industries that contribute substantially to 
the Queensland economy through employment, local spending and royalties paid to the State.167 

  

 
159 Part B, section 12.6.1 at pages 170-171. 
160 Part B, section 12.6.2 at pages 171-172.  
161 Part B, section 12.5.1 at page 159. 
162 Part B, section 12.5.1 at page 159. 
163 Part B, section 12.5.1 at page 172. 
164 Part B, section 12.5.1 at page 172. 
165 Part B, section 12.7.1 at page 172. 
166 Part B, section 12.5.2 at pages 160-161. 
167 Part B, section 12.7.2 at pages 172-173. 
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5.6 Criterion C - West Moreton Route service  

5.6.1 I accept the QCA’s recommendation that the West Moreton Route is significant, having regard to its 
size.  I note and accept that the West Moreton system and the Metropolitan systems: 

(a) are of substantial length (i.e. the West Moreton system is 380 kms), 168 and cover a wide 
geographic scope extending across a large area of southern Queensland and the greater 
Brisbane region;169 and  

(b) carry substantial volumes of freight annually (i.e. the West Moreton system carried 
approximately 6.6 million net tonnes of freight, including coal and agricultural products, in 
2017–18, and approximately 6.4 million net tonnes of freight in 2018–19).170  

5.6.2 While I note that there is some uncertainty about future tonnages on the West Moreton Route, I 
consider it appropriate to take the available data from 2017–18 and 2018–19 into account in 
determining that the West Moreton Route is significant having regard to its size as: 

(a) this is the most current data; and  

(b) it is unclear whether alternative higher or lower tonnage predictions may eventuate.  

5.6.3 I accept the QCA’s recommendation that the West Moreton Route is significant, having regard to its 
importance to the Queensland economy.  I note and accept: 

(a) its substantial direct contributions to the economy in the form of access revenue 
(approximately $42.8 million in coal access charges, and $2.5 million in non-coal access 
charges in 2017–18);171 and  

(b) the facilitation of the operation of specific industries (coal mining, rail haulage and 
agriculture) that contribute via GSP, employment and regional development.172 

5.7 Criterion C - Agricultural lines  

5.7.1 I accept the QCA’s recommendation that each of the Agricultural lines is significant, having regard to 
its size. I note and accept that:  

(a) the South Western system: 

(i) is approximately 617.5 kms in length; and 

(ii) the primary corridor of which extends from Toowoomba to Thallon via Warwick, 
with branch lines from Warwick to Wallangarra and Wyreema to Millmerran.  The 
South Western system connects to the West Moreton system at Toowoomba;173   

(b) the Western system: 

(i) is over 1,082 kms in length, although currently 312.8 kms of this is non-operational; 
and 

(ii) consists of the corridor from Miles to Cunnamulla with branch lines—Westgate to 
Quilpie, Dalby to Glenmorgan, Miles to Wandoan and Tycanba to Jandowae.  The 

 
168 Part B, section 12.5.3 at page 162. 
169 Part B, section 12.7.3 at page 173. 
170 Part B, section 12.7.3 at page 174. 
171 Part B, section 12.5.3 at page 164. 
172 Part B, section 12.7.3 at page 174. 
173 Part B, section 12.5.5 at page 166. 
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Western system adjoins the western section of the West Moreton system at Miles, 
with Western system branch lines running directly off the West Moreton system;174 

(c) the Central Western system: 

(i) is approximately 704 kms in length; and 

(ii) runs from Emerald west to Winton via Longreach and includes the Emerald to 
Clermont and Blair Athol branch line.  It connects to Aurizon Network’s Blackwater 
system at Emerald/Nogoa.  Freight traffic on the Central Western system typically 
travels via the Blackwater system from/to the North Coast Line, and from/to various 
ports including Rockhampton, Gladstone and Brisbane.175 

5.7.2 In reaching my decision in relation to the application of Criterion C to the Agricultural lines, I consider 
that I do not need to determine whether each of the Agricultural lines is significant having regard to its 
importance to the economy, as Criterion C can be satisfied on the basis that each of the Agricultural 
lines is significant in terms of size alone.  

5.8 Criterion C - Tablelands system service  

5.8.1 I accept the QCA’s recommendation that the Tablelands system is significant having regards to its 
size. I note and accept: 

(a) the Tablelands system is 575 kms in length, comprised of two corridors (non-adjoining) and 
covers a substantial area of the North Queensland region; and 

(b) it accommodates also substantial passenger numbers for regional tourism services.176 

5.8.2 In reaching my decision in relation to the application of Criterion C to the Tablelands system, I 
consider that I do not need to determine whether the Tablelands system is significant having regard to 
its importance to the economy, as Criterion C can be satisfied on the basis that the Tablelands system 
is significant in terms of size alone.  

5.9 Overall finding - Criterion C 

5.9.1 I have found for the reasons set out above that Criterion C is satisfied in relation to: 

(a) the facility for the service as a whole; 

(b) the North Coast Route service;  

(c) the Mount Isa Route service; 

(d) the West Moreton Route service;  

(e) the Agricultural lines; and 

(f) the Tablelands system.  

  

 
174 Part B, section 12.5.6 at page 167. 
175 Part B, section 12.5.7 at page 168. 
176 Part B, section 12.5.8 at page 169. 
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6 Criterion D – Promote the public interest 
6.1 Overview 

6.1.1 Section 76(2)(d) of the QCA Act (Criterion D) requires that I consider whether access (or increased 
access) to the service, on reasonable terms and conditions, as a result of a declaration of the service 
would promote the public interest.  

6.1.2 Section 76(5) of the QCA Act provides that, in considering Criterion D, I must have regard to the 
following matters—  

(a) if the facility for the service extends outside Queensland— 

(i) whether access to the service provided outside Queensland by means of the 
facility is regulated by another jurisdiction; and 

(ii) the desirability of consistency in regulating access to the service; 

(b) the effect that declaring the service would have on investment in— 

(i) facilities; and 

(ii) markets that depend on access to the service; 

(c) the administrative and compliance costs that would be incurred by the provider of the service 
if the service were declared; and 

(d) any other matter I consider relevant. 

Overall QCA recommendations on Criterion D 

6.1.3 The QCA recommended that Criterion D: 

(a) is not satisfied for the Queensland Rail service as a whole or the Tablelands system service; 
and 

(b) is satisfied for the North Coast Route service, Mount Isa Route service, West Moreton Route 
service and each of the Agricultural lines.   

6.2 The relevant service  

6.2.1 I have stated my findings identifying the relevant service(s) at paragraph 3.2.5 above.  

6.3 Whether the facility for the service extends outside Queensland 

6.3.1 I accept the QCA’s recommendation177 that the Queensland Rail facility does not extend outside 
Queensland.  Therefore, I am not required to consider section 76(5)(a) of the QCA Act further. 

6.4 Whether there would be access (or increased access) to the service, on reasonable terms and 
conditions, as result of declaration 

6.4.1 I have stated my findings in relation to whether there would be access (or increased access) to the 
service, on reasonable terms and conditions, as a result of declaration when addressing Criterion A 
above in section 4 above. 

  

 
177 Part B, section 13.1; See footnote 636, page 177. 
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6.5 Criterion D - Queensland Rail service as a whole  

Investment in facilities 

6.5.1 I accept the QCA’s recommendation for the reasons given by the QCA178 that declaration is likely to 
have a small positive effect on investment in Queensland Rail’s below-rail network.  I note and accept 
that: 

(a) Queensland Rail’s incentives to invest in the facility are unlikely to be significantly affected by 
whether or not the service is to be declared;179   

(b) declaration would likely have the effect of promoting investment by users in the network;180 
and 

(c) a user (who may also invest in the facility) may be deterred from investing in a future without 
declaration due to hold-up.181 

Investment in markets that depend on access to the service 

6.5.2 I accept the QCA’s recommendation for the reasons given by the QCA182 that, in considering Criterion 
D, and having regard to the conclusion reached in Criterion A, the QCA: 

(a) was unable to identify a market that depends on access to the service as a whole, in which 
the QCA considers that declaration would be likely to promote investment; and 

(b) considers that declaring the service as a whole would be unlikely to have an effect on 
investment in markets that depend on access to the service as a whole. 

6.5.3 In accepting that recommendation, my consideration has included reference to Queensland Rail’s 
submission that declaration of Queensland Rail’s services does not promote competition in any 
dependent market because Queensland Rail has no ability or incentive to exercise market power due 
to the presence of binding competition constraints which apply irrespective of declaration and that  
there is no change to the nature and degree of competition in dependent markets as a result of 
declaration.183 I do not accept that submission for the reasons given in respect of my consideration of 
the constraints on Queensland Rail’s market power in my consideration of Criterion A (see, in 
particular, paragraphs 4.3.34 and 4.3.35 above). 

Administration and compliance costs 

6.5.4 I accept the QCA’s recommendation for the reasons given by the QCA184 that Queensland Rail would 
incur additional administrative and compliance costs if the service was declared compared to a future 
without declaration,185 however, I note and accept: 

(a) no evidence has been provided to the QCA (or to me) to suggest that, if the Queensland Rail 
service was declared, the costs incurred by Queensland Rail will be materially different in the 
absence of declaration;186 and 

 
178 Part B, section 13.4.3 at page 182. 
179 Part B, section 13.4.3 at page 182. 
180 Part B, section 13.4.3 at page 182. 
181 Part B, section 13.4.2 at page 182. 
182 Part B, section 13.5.3 at page 188. 
183 QR, 11 March 2019 at paragraph 405. 
184 Part B, section 13.6.4 at pages 202-203. 
185 Part B, section 13.6.4 at page 203. 
186 Part B, section 13.6 at pages 195-196. 
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(b) many of these costs are ultimately borne by the users of the service, rather than by 
Queensland Rail itself.187 

6.5.5 In accepting that recommendation, my consideration included reference to the following submissions: 

(a) Queensland Rail submitted that there are significant indirect costs associated with 
declaration, namely: 

(i) declaration introduces the risk of regulatory error; 

(ii) declaration is inconsistent with the object of Part IIIA of the CCA and Part 5 of the 
QCA Act which provides for consistency in the regulation of access within 
industries; 

(iii) there is intrinsic public detriment in superfluous regulation; and 

(iv) declaration reduces the efficiency of substantial Government investment in 
Queensland Rail’s network;188  

(b) Watco, Linfox and GrainCorp submitted that the costs of the QCA administered regime are 
small compared to the considerable benefits of declaration.189 South West Producers and 
Glencore submitted that the alleged indirect costs asserted by Queensland Rail arising from 
declaration are either not relevant or not substantiated or actually weigh in favour of 
declaration promoting the public interest;190   

(c) South West Producers and Glencore submitted that if the future without declaration is 
Queensland Rail’s proposed Access Framework, the burden of establishing and 
administering the proposed Access Framework will (when assessed across the community, 
rather than just from Queensland Rail’s perspective) be far greater than any burden which 
exists in a declared climate.191 

6.5.6 I accept the submission of South West Producers and Glencore that the indirect costs asserted by 
Queensland Rail were not substantiated by it.192 I otherwise accept the submissions of Watco, Linfox, 
GrainCorp, South West Producers and Glencore to the extent that they provide evidence of the 
additional costs incurred. 

Other matters 

6.5.7 I have had regard to the following other matters: 

(a) costs of regulation that are borne by access seekers and holders;193  

(b) promotion of employment and regional development;194 and 

(c) environmental and safety issues.195 

 
187 Part B, section 13.6.4 at page 203. 
188 QR, 30 May 2018 at paragraph 47. 
189 Watco, 8 May 2019 at page 6; Linfox, 11 June 2019 at paragraph3.12; GrainCorp, 11 June 2019 at page 14. 
190 South West Producers, 30 May 2018 at page 54; South West Producers, 16 July 2018 at pages 30-31; Glencore, 16 July 2018 at pages 24-
25. 
191 South West Producers, 16 July 2018 at page 28; Glencore, 16 July 2018 at pages 22-23. 
192 South West Producers, 16 July 2018 at page 30; Glencore 16 July 2018 at page 24. 
193 Part B, section 13.7.2 at pages 205-206. 
194 Part B, section 13.7.3 at pages 206-209.  
195 Part B, section 13.7.4 at pages 209-210.  
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6.5.8 In addition to the matters raised above I have had regard to the object of part 5 of the QCA Act (see 
section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.5.9 Given my conclusions set out above, I do not regard a decision not to declare the Queensland Rail 
service as a whole as inconsistent with that object. 

6.5.10 Apart from the matters set out above, I do not consider that there are any other matters that are 
relevant in my decision on Criterion D.196  

Overall finding – Criterion D – Queensland Rail service as a whole 

6.5.11 In light of the above:  

(a) I agree with the QCA’s recommendation that the declaration of the Queensland Rail service 
as a whole would: 

(i) have a small beneficial effect on investment in facilities;  

(ii) cause Queensland Rail to incur administrative and compliance costs, although 
many of these costs would be ultimately borne by users of the service; and  

(iii) I am not satisfied that the declaration of the Queensland Rail service as a whole 
would have a positive effect on investment in dependent markets, as set out in 
paragraph 4.2.3 above, as I was unable to identify a market that is dependent on 
the service as a whole, and in which I considered that declaration would promote 
investment. 

6.5.12 I have, however, been unable to conclude with any certainty whether the small beneficial effect on 
investment in facilities outweighs the cost of regulation, and therefore cannot conclude that access (or 
increased access) to the Queensland Rail service as a whole, on reasonable terms and conditions, as 
a result of declaration of the service, would promote the public interest. 

6.5.13 I therefore find that Criterion D is not satisfied for the Queensland Rail service as a whole.   

6.6 Criterion D - North Coast Route service 

Investment in facilities 

6.6.1 I accept the QCA’s recommendation for the reasons given by the QCA197 that declaration is likely to 
have a positive, albeit small, effect on investment in below-rail facilities used in relation to the North 
Coast Route service.  

6.6.2 I note and accept that, to the extent that users may be incentivised or required to invest in 
improvements to the North Coast Route infrastructure, declaration is likely to promote such 
investments as the users can have confidence that they will reap the benefits of their current 
investments in the future.198  

6.6.3 I also consider that a user (who may also invest in the facility) may be deterred from investing in a 
future without declaration due to hold-up. 

 
196 As I explain in section 7, I have found it unnecessary to consider whether declaration of the service would be compatible with the Human 
Rights Act 2019 (HR Act).   
197 Part B, section 13.4.4 at pages 182-183.  See also Part B, section 13.8.2 at page 211. 
198 Part B, section 13.4.4 at pages 182-183. 
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6.6.4 In accepting the QCA’s recommendation, my consideration included reference to the following 
submissions: 

(a) Queensland Rail submitted that declaration does not result in any economic benefits which 
would not otherwise be promoted without declaration given Queensland Rail's lack of market 
power on this heavily underutilised, subsidised railway system:  

(i) Queensland Rail has strong incentives to maximise utilisation of its network, and 
promote efficient investment and entry irrespective of declaration; and 

(ii) these incentives are substantial given the North Coast Line's dependence on TSC 
funding and significant spare capacity.199 

(b) Linfox submitted, in relation to the North Coast Route, that declaration of the rail networks 
owned by Queensland Rail and Aurizon Network has proven critical to ensuring efficient 
investment and appropriate pricing and terms of access.200 

6.6.5 I do not accept Queensland Rail’s submission for the reasons stated in relation to my consideration of 
Criterion A (see, in particular paragraphs 4.3.21 to 4.3.22 and 4.3.32 to 4.3.33 above).  I accept 
Linfox’s submission. 

Investment in markets that depend on access to the service 

6.6.6 I accept the QCA’s recommendation for the reasons given by the QCA,201 that a future with declaration 
is likely to promote efficient investment in the above-rail haulage market on the North Coast Route, as 
above-rail operators can be more certain that they will reap the benefits of their investments (e.g. into 
rollingstock efficiency) into the future. 

Administration and compliance costs 

6.6.7 I accept the QCA’s conclusion202 that, as with the Queensland Rail service as a whole, declaration 
would cause Queensland Rail to incur administrative and compliance costs, but that many of these 
costs would ultimately be borne by users of the service. 

Other matters 

6.6.8 I accept the QCA’s recommendation that declaration may result in other small benefits, drawing on its 
conclusion that for the Queensland Rail service as a whole, declaration will promote a small positive 
benefit having regard to the costs of regulation that are borne by access seekers and holders,203 
regional employment and growth204 as well as environmental and safety issues.205 

6.6.9 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.6.10 Given my conclusions set out above, I regard declaration of the service as consistent with that object. 

6.6.11 In the context of Criterion D, I have also considered whether declaration of the service would be 
compatible with the HR Act.  For the reasons set out in sections 7.1 and 7.2, I consider that the 

 
199 QR, 11 March 2019 at paragraphs 403 and 417. 
200 Linfox, 11 June 2019 at page 2.  
201 Part B, section 13.5.4 at pages 188-190.  See also Part B, section 13.8.2 at page 211.  
202 Part B, section 13.8.2 at page 211. 
203 Part B, section 13.7.2 at page 206.   
204 Part B, section 13.7.3 at page 208. 
205 Part B, section 13.7.4 at page 210. 
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declaration of the service would be consistent with the obligations imposed on public entities under 
that Act.   

6.6.12 Apart from the matters set out above, I do not consider that there are any other matters that are 
relevant in my decision on Criterion D.  

Conclusion regarding Criterion D – North Coast Route service 

6.6.13 In light of the above, I accept the QCA’s recommendation that there is a net public benefit and 
Criterion D is satisfied.206 

6.7 Criterion D - Mount Isa Route service 

Investment in facilities 

6.7.1 I accept the QCA’s recommendation for the reasons given by the QCA207 that declaration is likely to 
have a positive, albeit small, effect on investment in below-rail facilities used in relation to the Mount 
Isa Route service to the extent that: 

(a) an increase in competition in the dependent tenements market could promote higher 
utilisation of the Mount Isa Route, although the need for additional below-rail investment is 
not evident in the near future; and  

(b) users may be incentivised or required to invest in improvements to the Mount Isa Route 
infrastructure. 

6.7.2 I also consider that a user (who may also invest in the facility) may be deterred from investing in a 
future without declaration due to hold-up. 

6.7.3 In accepting the QCA’s recommendation, I also considered Queensland Rail’s submission that 
declaration does not result in: 

(a) any economic benefits which would not otherwise be promoted without declaration, given 
Queensland Rail’s competitive constraints (increasing competition with road operators) and 
spare capacity (no portion of the system operates over 73 per cent utilisation) on the Mount 
Isa Line; and 

(b) a materially different environment for investment, given Queensland Rail’s incentives to 
maximise utilisation, and incentives to promote efficient investment. 208 

6.7.4 I do not accept those submissions for the reasons given in respect of my consideration of Criterion A 
for the Mount Isa Route service (see, in particular, paragraphs 4.4.11 to 4.4.14, 4.4.15 to 4.4.18 and 
4.4.23 to 4.4.24 above). 

Investment in markets that depend on access to the service 

6.7.5 I accept the QCA’s recommendation for the reasons given by the QCA209 that declaration is likely to 
have a positive effect on investment in the North West Queensland minerals tenements market as 
declaration will promote additional positive investment effects in the North West Queensland minerals 
tenements market, compared to a future without declaration.  

  

 
206 Part B, section 13.8.2 at page 211.  
207 Part B, section 13.4.5 at page 183.  See also, Part B, section 13.8.3 at page 211. 
208 QR, 11 March 2019 at paragraphs 403, 409, 419, 420, 439, 440, 450. 
209 Part B, section 13.5.5 at pages 191-192.  See also Part B, section 13.8.3 at page 211.  
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Administration and compliance costs 

6.7.6 I accept the QCA’s conclusion210 that declaration would cause Queensland Rail to incur administrative 
and compliance costs, but that many of these costs would ultimately be borne by users of the service. 

Other matters 

6.7.7 I accept the QCA’s recommendation that declaration may result in other small benefits, drawing on its 
conclusion that for the system as a whole, declaration will promote a small positive benefit having 
regard to the costs of regulation that are borne by access seekers and holders,211 regional 
employment and growth212 as well as environmental and safety issues.213 

6.7.8 I accept the QCA’s recommendation that, in respect to costs borne by users, the user with the majority 
of the freight and minerals transported on the Mount Isa Route service (namely, Glencore), has 
indicated that it is willing to pay for the QCA Levy as it sees ‘real benefits from the [regulatory] regime 
in advance of the costs incurred’.214 

6.7.9 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.7.10 Given my conclusions set out above, I regard declaration of the service as consistent with that object. 

6.7.11 In the context of Criterion D, I have also considered whether declaration of the service would be 
compatible with the HR Act.  For the reasons set out in sections 7.1 and 7.2, I consider that the 
declaration of the service would be consistent with the obligations imposed on public entities under 
that Act.   

6.7.12 Apart from the matters set out above, I do not consider that there are any other matters that are 
relevant in my decision on Criterion D.  

Overall finding – Criterion D – Mount Isa Route service 

6.7.13 In light of the above, I accept the QCA’s recommendation that there is a net public benefit and 
Criterion D is satisfied.215 

6.8 Criterion D - West Moreton Route service 

Investment in facilities 

6.8.1 I accept the QCA’s recommendation for the reasons given by the QCA,216 that declaration is likely to 
have a positive, albeit small, effect on investment in below-rail facilities used in relation to the West 
Moreton Route service. 

6.8.2 I note and accept that:217 

(a) the stable market environment created by declaration is likely to promote a material increase 
in competition in the coal tenements market in the West Moreton region, which is dependent 
on access to the West Moreton Route service; and  

 
210 Part B, section 13.8.3 at page 211. 
211 Part B, section 13.7.2 at pages 206-207.   
212 Part B, section 13.7.3 at page 208. 
213 Part B, section 13.7.4 at page 210. 
214 Part B, section 13.6.2 at page 200. 
215 Part B, section 13.8.3 at page 211.  
216 Part B, section 13.4.6 at pages 183-184.  See also Part B, section 13.8.4 at pages 211-212.  
217 Part B, section 13.4.6 at page 184. 



1 June 2020] QUEENSLAND GOVERNMENT GAZETTE No. 31 261

  
   

 

(b) to the extent that this increases utilisation and the demand for below-rail services, it could 
also trigger investment in the network, although at least in the medium term, this may mainly 
be required to alleviate capacity constraints on the Toowoomba Range.  

6.8.3 I also consider that a user (who may also invest in the facility) may be deterred from investing in a 
future without declaration due to hold-up. 

6.8.4 In accepting the QCA’s recommendation, my consideration included reference to the submissions of 
Queensland Rail that: 

(a) declaration does not result in a materially different environment for investment given 
Queensland Rail’s incentives to maximise utilisation (currently 42 per cent spare capacity 
overall, with maximum utilisation of 70 per cent for any section of the system), and incentives 
to promote efficient investment; and 

(b) there is significant volume uncertainty relating to the New Acland Stage 3 development, and 
uncertainty surrounding future viability of the rail system once the Inland Rail project 
becomes operational.  Queensland Rail bears significant volume risk and asset stranding 
risk, strengthening its incentives to encourage efficient investment.218 

6.8.5 I do not accept those submissions for the reasons given in respect of my consideration of Criterion A 
for the West Moreton Route service (see, in particular, paragraphs 4.5.13 and 4.5.17 to 4.5.18). 

Investment in markets that depend on access to the service 

6.8.6 I accept the QCA’s recommendation for the reasons given by the QCA,219 that declaration is likely to 
have a positive effect on investment in the coal tenements market in the West Moreton region.  

Administration and compliance costs 

6.8.7 I accept the QCA’s recommendation220 that, declaration would cause Queensland Rail to incur 
administrative and compliance costs, and those costs would likely be greater for the West Moreton 
Route, compared to other routes as it has a reference tariff.  Similar to the conclusion for the 
Queensland Rail service as a whole, these costs would ultimately be borne by users of the service.221   

6.8.8 I note and accept the South West Producers and Glencore submissions that they are willing to pay for 
those costs where they see real benefits from the regulatory regime.222  

6.8.9 In accepting the QCA’s recommendation, my consideration included reference to Queensland Rail’s 
submissions that: 

(a) the Access Framework reflects an appropriate and cost-effective regulatory model for the 
West Moreton system which is in the public interest, given the substantial degree of 
prescription and regulatory burden associated with the current price regulation of this 
system;223 and 

(b) any efficiency benefits arising from declaration, that would not otherwise arise without 
declaration, are substantially outweighed by significant compliance and administrative costs 
associated with the reference tariff approval process and the capital expenditure approval 
process.224 

 
218 Paragraphs 403, 409, 419, 420, 421, 430-433, 449 QR 11 March 2019. 
219 Part B, section 13.5.6 at page 193. See also, Part B, section 13.8.4 at pages 211-212.  
220 Part B, section 13.6.4 at page 203. 
221 This may be a relevant matter to consider “other relevant matters” discussed below. 
222 South West Producers 26 April 2019 at page 48; Glencore 26 April 2019 at page 29. 
223 QR, 11 March 2019 at paragraphs 403, 409, 419, 420, 421, 430-433, 449. 
224 QR, 11 March 2019 at paragraphs 403, 409, 419, 420, 421, 430-433, 449. 
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6.8.10 I do not accept those submissions for the reasons outlined in paragraphs 4.3.34, 6.8.7 and 6.8.9 
above. 

Other matters 

6.8.11 I accept the QCA’s recommendation that declaration may result in other small benefits, drawing on its 
conclusion that for the system as a whole, declaration will promote a small positive benefit having 
regard to the costs of regulation that are borne by access seekers and holders,225 regional 
employment and growth226 as well as environmental and safety issues.227 

6.8.12 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.8.13 Given my conclusions set out above, I regard declaration of the service as consistent with that object. 

6.8.14 In the context of Criterion D, I have also considered whether declaration of the service would be 
compatible with the HR Act.  For the reasons set out in section 7, I consider that the declaration of the 
service would be consistent with the obligations imposed on public entities under that Act.     

6.8.15 Apart from the matters set out above, I do not consider that there are any other matters that are 
relevant in my decision on Criterion D.  

Overall finding – Criterion D – West Moreton Route service 

6.8.16 In light of the above, I accept the QCA’s recommendation that there is a net public benefit and 
Criterion D is satisfied.228 

6.9 Criterion D - Agricultural lines 

Investment in facilities 

6.9.1 I accept the QCA’s recommendation for the reasons given by the QCA,229 that declaration is likely to 
have a positive, albeit small, effect on investment in facilities used in relation to the Agricultural lines 
based on the presence of commercial, (i.e. non-subsidised) above-rail operators on the Agricultural 
lines which enhances the possibility that a third party may make investments in facilities over the 
proposed declaration period.  

6.9.2 I also consider that a user (who may also invest in the facility) may be deterred from investing in a 
future without declaration due to hold-up.  

Investment in markets that depend on access to the service 

6.9.3 I accept the QCA’s recommendation for the reasons given by the QCA230 that declaration is likely to 
have a positive effect on investment in the above-rail haulage markets, which are dependent markets 
of the Agricultural lines.   

Administration and compliance costs 

6.9.4 I accept the QCA’s recommendation for the reasons given by the QCA231 that the costs incurred in 
dealing with multiple users of these services are unlikely to be materially different in a future with 

 
225 Part B, section 13.7.2 at page 206.   
226 Part B, section 13.7.3 at page 208. 
227 Part B, section 13.7.4 at page 210. 
228 Part B, section 13.8.4 at page 212. 
229 Part B, section 13.4.7 at page 185.  See also Part B, section 13.8.5 at page 212.  
230 Part B, section 13.5.7 at pages 194-195.  See also Part B, section 13.8.5 at page 212.   
231 Part B, section 13.6.3 at pages 202-203. 
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declaration (as access is currently negotiated directly between users and Queensland Rail) compared 
to a future without declaration.  

Other matters 

6.9.5 I accept the QCA’s recommendation that declaration may result in other small benefits, drawing on its 
conclusion that for the system as a whole, declaration will promote a small positive benefit having 
regard to the costs of regulation that are borne by access seekers and holders,232 regional 
employment and growth233 as well as environmental and safety issues.234 

6.9.6 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.9.7 Given my conclusions set out above, I regard declaration of the service as consistent with that object. 

6.9.8 In the context of Criterion D, I have also considered whether declaration of the service would be 
compatible with the HR Act.  For the reasons set out in sections 7.1 and 7.2, I consider that the 
declaration of the service would be consistent with the obligations imposed on public entities under 
that Act.   

6.9.9 Apart from the matters set out above, I do not consider that there are any other matters that are 
relevant in my decision on Criterion D.  

Overall finding – Criterion D - Agricultural lines 

6.9.10 In light of the above, I accept the QCA’s recommendation that there is a net public benefit and 
Criterion D is satisfied in relation to each of the Agricultural lines.235  

6.10 Criterion D - Tablelands system service  

Investment in facilities 

6.10.1 I accept the QCA’s recommendation for the reasons given by the QCA236  that declaration would be 
unlikely to have a positive effect in promoting investment in below-rail facilities on the Tablelands 
system given both above-rail and below-rail services are heavily dependent on TSC subsidies for their 
continued operation,237 particularly as the presence of below-rail subsidies (TSCs), and not 
declaration, is the decisive factor informing a decision to invest in below-fail facilities in relation to the 
Tablelands system service.  

Investment in markets that depend on access to the service 

6.10.2 I accept the QCA’s recommendation that declaration would be unlikely to have a positive effect in 
promoting investment in the above-rail passenger market dependent on the Tablelands system 
service.238  

6.10.3 In reaching this view, I note that: 

 
232 Part B, section 13.7.2 at page 206.   
233 Part B, section 13.7.3 at page 208. 
234 Part B, section 13.7.4 at page 210. 
235 Part B, section 13.8.5 at page 212. 
236 Part B, section 13.4.8 at page 185. 
237 Part B, section 13.4.8 at page 185. 
238 Part B, section 13.5.8 at page 195. 
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(a) my decision, set out at paragraphs 4.7.7 - 4.7.8 above, is that Criterion A is not satisfied for 
the Tablelands system service; and  

(b) the prominent factor promoting investment in the above-rail passenger market on the 
Tablelands system service appears to be the presence of government subsidies, rather than 
the declaration.  

Administration and compliance costs 

6.10.4 I accept the QCA’s recommendation that there is insufficient information to form a view on the 
quantum of administration and compliance costs in relation to the Tablelands system service239 and I 
am therefore unable to form a view on whether administration and compliance costs, due to 
declaration of the Tablelands system, would be a material public benefit or detriment.  

Other matters 

6.10.5 I acknowledge the findings of the QCA that the Kuranda Scenic Railway and other tourism services on 
the Tablelands system contribute to the tourism economy in North Queensland.  In particular, the 
passengers travelling on the Kuranda Scenic Railway accounted for 55 per cent of all customers 
travelling on Queensland Rail’s regional passenger services in 2017–18. 240  

6.10.6 However, as no estimates were provided of how much of this benefit would be foregone in the 
absence of declaration, or how much additional output and investment declaration may promote 
additional benefits in employment and regional development as a result of declaration, I accept the 
QCA’s recommendation that this benefit cannot be quantified in order to be taken into account in 
relation to Criterion D.241 

6.10.7 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.10.8 Given my conclusions set out above, I do not regard a decision not to declare the Tablelands system 
service as inconsistent with that object. 

6.10.9 Apart from the matters set out in detail above, I do not consider that there are any other matters that 
are relevant in my decision on Criterion D.242  

Overall finding – Criterion D – Tablelands system service 

6.10.10 In light of the above, I accept the QCA’s Recommendation that the Tablelands system service does 
not satisfy Criterion D.243 

  

 
239 Part B, section 13.6.3 at page 202. 
240 Part B, section 13.7.3 at page 208. 
241 Part B, section 13.7.3 at page 208. 
242 As I explain in section 7, I have found it unnecessary to consider whether declaration of the service would be compatible with the HR Act. 
243 Part B, section 13.8.6 at page 212. 
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6.11 Overall finding – Criterion D 

6.11.1 I have found for the reasons set out above that Criterion D is satisfied in relation to: 

(a) the North Coast Route service;  

(b) the Mount Isa Route service; 

(c) the West Moreton Route service; and  

(d) the Agricultural lines. 

6.11.2 I have found for the reasons set out above that Criterion D is not satisfied in relation to: 

(a) the Queensland Rail service as a whole; and 

(b) the Tablelands system service.  

7 Human rights considerations 
7.1 Overview 

7.1.1 Section 58(1) of the HR Act makes it unlawful for a public entity to: 

(a) act or make a decision in a way incompatible with a human right; or 

(b) in making a decision, fail to give proper consideration to a human right relevant to the 
decision. 

7.1.2 Section 58(5) of the HR Act provides that, for section 58(1)(b), giving proper consideration to a human 
right in making a decision includes, but is not limited to: 

(a) identifying the human rights that may be affected by the decision; and 

(b) considering whether the decision would be compatible with human rights.  

7.1.3 I accept that the threshold for engaging a human right is low, and that for this purpose human rights 
must be construed in the broadest possible way.  

7.1.4 In accordance with section 58(1) of the HR Act, I have considered whether declaration of the 
Queensland Rail service would be compatible with human rights.  

7.1.5 The only human rights which I consider may be affected by the declaration of the Queensland Rail 
service (including parts of that service) are: 

(a) the right of individuals to freedom of movement (HR Act section 19); 

(b) the right to life (HR Act section 16); 

(c) the right to equality and non-discrimination (HR Act section 15) (on the basis of 
intergenerational equity); and  

(d) the right of children to protection in their best interests (HR Act section 26(2)). 

7.1.6 I refer to the human right in paragraph 7.1.5(a) above as “freedom of movement”.  The human rights in 
paragraphs 7.1.5(b), (c) and (d) above can be described as “rights potentially related to climate 
change”.  

7.2 Freedom of movement 

7.2.1 The declaration of the Queensland Rail service as a whole or the declaration of any part of the 
Queensland Rail service may engage passengers’ human right to freedom of movement (section 19 of 
the HR Act).  Passengers travel, using above-rail passenger services, on Queensland Rail’s below-rail 
facility.  It is conceivable that this class of passengers could have their freedom to move freely within 
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Queensland affected, even if not directly, by any decision to declare the Queensland Rail service as a 
whole or to declare part of the Queensland Rail service. 

7.2.2 In relation to those parts of the Queensland Rail service which, for the reasons set out above, I have 
decided to declare as they meet all of the Access Criteria, namely: 

(a) North Coast Route service;  

(b) Mount Isa Route service;  

(c) West Moreton Route service; and  

(d) Agricultural lines;  

any effect of my decision to declare on the right of freedom of movement, would be, in my view, 
positive or neutral.   

7.2.3 I, therefore, consider that my decision to declare those parts of the Queensland Rail service would not 
limit the right of freedom of movement, and would therefore be compatible with that right under section 
8(a) of the HR Act. 

7.2.4 Because I have not decided to declare the system as a whole or the Tablelands system service (as 
neither meet all of the Access Criteria), it is unnecessary to consider whether any declaration in 
relation to them would limit the right of freedom of movement.  

7.3 Human rights potentially relating to climate change 

7.3.1 Decisions which facilitate emissions contributing to climate change may conceivably limit a range of 
human rights, including the right to life, the right to equality and non-discrimination (on the basis of 
intergenerational equity) and the right of children to protection in their best interests.     

7.3.2 In the context of the Queensland Rail service as a whole, coal is hauled to a significant extent only on 
the West Moreton Route service.244  I have, therefore, considered whether a decision under section 84 
of the QCA Act to declare the part of the service, the West Moreton Route service, would have the 
consequence of increasing the level of coal production in Queensland over the period of the 
declaration.  Such an increase may lead to an increase in emissions, potentially affecting climate 
change.   

7.3.3 In relation to the West Moreton Route service which predominantly carries coal, the declaration of that 
part of the Queensland Rail service is likely to promote investment in the coal tenements market in the 
West Moreton region. There is, however, no evidence that this declaration would have a material 
effect on the volume of coal exported and consumed overseas.  That will primarily depend on market 
factors such as demand and price. 

7.3.4 I therefore consider that the declaration would not limit any of the human rights potentially relating to 
climate change, and would therefore be compatible with those rights under section 8(a) of the HR Act.  

 
244 I note that a small amount of coal is hauled on the North Coast Route service (i.e. less than 1% of gross tonne kilometres on the North Coast 
Route service is coal), see Part B, section 5.4.3 at page 32.  The QCA did not find that any coal tenements markets were dependent on that 
service.    
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Queensland Competition Authority Act 1997 

NOTICE OF DECISION TO DECLARE A SERVICE UNDER SECTIONS 84 - 87 
 

1. Declaration 

I, the Honourable Cameron Dick MP, Treasurer and Minister for Infrastructure and Planning, as Minister administering 
the Queensland Competition Authority Act 1997 (QCA Act) have decided to declare “the handling of coal at 
Dalrymple Bay Coal Terminal by the terminal operator” as a service under section 84(1)(a) of the QCA Act. 

The phrase “the handling of coal at Dalrymple Bay Coal Terminal by the terminal operator” has the same meaning 
as the same expression which appears in section 250(1)(c) of the QCA Act as at the date this notice is gazetted. 

2. Period of the Declaration 

This declaration starts to operate at the beginning of 9 September 2020 and expires at the end of 8 September 2030. 

 

 
Cameron Dick MP 

Treasurer 
Minister for Infrastructure and Planning 

 
31 May 2020 
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STATEMENT OF REASONS CONCERNING THE DECLARATION OF THE HANDLING OF 
COAL AT DALRYMPLE BAY COAL TERMINAL BY THE TERMINAL OPERATOR 

Queensland Competition Authority Act 1997, sections 84 - 87 
 

1 Background 

1.1 Current declaration 

1.1.1 The handling of coal at Dalrymple Bay Coal Terminal by the terminal operator is currently declared as 
a service under section 250(1)(c) of the Queensland Competition Authority Act 1997 (QCA Act).  That 
declaration will expire on 8 September 2020 (Current Expiry Date).  

1.1.2 In this statement of reasons, the service currently declared under section 250(1)(c) of the QCA Act will 
be referred to as the “DBCT service” (DBCT service) and the facility used to provide the service will 
be referred to as Dalrymple Bay Coal Terminal (DBCT).  

1.2 QCA’s recommendation 

1.2.1 Section 87A of the QCA Act requires the Queensland Competition Authority (QCA), at least six 
months, but not more than 12 months, before the Current Expiry Date, to recommend to the Minister 
administering the QCA Act, that, with effect from the Current Expiry Date:  

(a) the service be declared;  

(b) part of the service, that is itself a service, be declared; or 

(c) the service not be declared. 

1.2.2 On 4 April 2018, the QCA commenced the declaration review process with respect to the DBCT 
service by issuing notices of review and investigation to the owner of the service, DBCT Holdings Pty 
Ltd, and the operator of the service, DBCT Management Pty Ltd (DBCTM) (in accordance with 
sections 87B and 87E of the QCA Act).  The investigation notice indicated that the subject matter of 
the investigation was whether the DBCT service should be declared in whole or in part following the 
expiry of the existing declaration.  

1.2.3 As part of the declaration review process, the QCA has done the following: 

(a) On 4 April 2018, the QCA published a staff issues paper to assist stakeholders in making 
submissions in the declaration review process and provided stakeholders with the 
opportunity to provide initial submissions by 30 May 2018. 

(b) On 6 June 2018, the QCA published a staff questions paper to assist stakeholders in 
preparing submissions on the initial submissions (cross submissions), and invited 
stakeholders to make these cross submissions by 16 July 2018.  

(c) On 18 December 2018, the QCA published its draft recommendations in relation to the 
DBCT service (Draft Recommendations).   

(d) The QCA then gave stakeholders the opportunity to provide: 

(i) submissions on the Draft Recommendations by 11 March 2019 (draft 
recommendation submissions); and 

(ii) cross submissions on the draft recommendation submissions by 26 April 2019.   

(e) The QCA conducted a stakeholder forum for the DBCT service on 20 March 2019.  
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(f) The QCA released a staff questions paper on 5 April 2019 seeking further submissions on 
aspects of the DBCT service. 

(g) The QCA held a subsequent stakeholder forum in relation to the DBCT service on 24 July 
2019. 

(h) The QCA released a consultation paper on 4 October 2019 on one further aspect of the 
DBCT service. 

(i) The QCA also accepted submissions in response to the staff questions paper and the 
consultation paper.  In addition, the QCA received and accepted late information from DBCT 
Users and DBCTM in July and August 2019.   

1.2.4 The QCA published on its website most of the submissions which it accepted from stakeholders of the 
DBCT service in relation to this review.  The QCA further accepted a small number of submissions, 
which, due to their confidential content, were not published on the QCA website.  I have been provided 
with un-redacted versions of the submissions accepted by the QCA (Stakeholder Submissions). 

1.2.5 On 2 March 2020 and pursuant to section 87A of the QCA Act, the QCA provided to the Minister 
administering the QCA Act, its recommendation in relation to the DBCT service within a document 
entitled Final recommendations Declaration Review: Aurizon Network, Queensland Rail and DBCT 
(QCA’s Recommendation).  The QCA’s Recommendation comprises four parts as follows: 

(a) Declaration review: Aurizon Network, Queensland Rail and DBCT which includes an 
executive summary and overview and the QCA’s approach to the statutory criteria (QCA 
Approach);  

(b) Part A: Aurizon Network declaration review (Part A);  

(c) Part B: Queensland Rail declaration review (Part B); and  

(d) Part C: DBCT declaration review (Part C).1   

1.2.6 The QCA’s Recommendation included a summary and analysis of the Stakeholder Submissions. 

1.2.7 The QCA’s Recommendation included a determination, in relation to DBCT, that it was not satisfied 
about all of the criteria in section 76(2) of the QCA Act (Access Criteria).  Specifically: 

(a) while the QCA was satisfied that Criteria B and C were met: 

(i) Criterion B—that the facility for the service could meet the total foreseeable 
demand in the market: 

(A) over the period for which the service would be declared; and 

(B) at the least cost compared to any two or more facilities (which could 
include the facility for the service); 

(ii) Criterion C—that the facility for the service is significant, having regard to its size 
or its importance to the Queensland economy;   

(b) the QCA was not satisfied that Criteria A and D were met: 

(i) Criterion A—that access (or increased access) to the service, on reasonable 
terms and conditions, as a result of declaration of the service would promote a 
material increase in competition in at least one market (whether or not in 
Australia), other than the market for the service; 

                                                      
1 Reference in this statement of reasons is to the relevant part, section and page.   
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(ii) Criterion D—that access (or increased access) to the service, on reasonable 
terms and conditions, as a result of declaration of the service would promote the 
public interest.  

1.3 Role of the Minister  

1.3.1 Under section 84(1) of the QCA Act I am required, having received the QCA’s Recommendation, to do 
one of the following: 

(a) declare the service;  

(b) declare part of the service, that is itself a service; or 

(c) decide not to declare the service.  

1.3.2 I must: 

(a) declare the DBCT service if I am satisfied about all of the Access Criteria for the service; or 

(b) decide not to declare the DBCT service if I am not satisfied about all of the Access Criteria 
for the service. 

1.3.3 I may declare part of the DBCT service if I am satisfied about all of the Access Criteria for the part of 
the service. 

1.3.4 If I declare the DBCT service, or part of the service, I must decide the expiry date of the declaration.   

2 Decision 

2.1.1 I am satisfied about all of the Access Criteria for the DBCT service.  Accordingly, I have decided to 
declare the DBCT service for a period of 10 years, with the declaration to start to operate at the 
beginning of 9 September 2020 and expiring at the end of 8 September 2030.  

2.1.2 For the purposes of making this decision, I have been provided with: 

(a) the QCA’s Recommendation;  

(b) briefing papers from Treasury which summarise issues, contentions and submissions made 
by stakeholders during the QCA declaration review process; and 

(c) access to all the Stakeholder Submissions to enable me, if necessary, to consider them 
further. 

2.1.3 In making my decision I have paid appropriate regard to the QCA’s Recommendation as the QCA is 
the independent regulator which has considered these matters in detail.  I have, however, as I am 
required to, considered all matters afresh when reaching my decision.  As a result, in some respects I 
have not adopted the conclusions and reasons of the QCA.  

2.1.4 When making this decision, I did not find it necessary to resolve any of the issues raised in the 
Stakeholder Submissions concerning different possible constructions of the QCA Act, save for those 
specifically mentioned below.  
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Reasons 
3 Criterion B — Meet total foreseeable demand at least cost 
3.1 Overview 

3.1.1 Criterion B (section 76(2)(b) of the QCA Act) requires that I consider whether the facility for the service 
could meet the total foreseeable demand in the market: 

(a) over the period for which the service would be declared; and 

(b) at the least cost compared to any 2 or more facilities (which could include the facility for the 
service). 

3.1.2 Under section 76(3) of the QCA Act, if the facility for the service is currently at capacity, and it is 
reasonably possible to expand that capacity, I may have regard to the facility as if it had that expanded 
capacity.  Section 76(4) of the QCA Act provides that the cost referred to in paragraph 3.1.1(b) above 
includes all costs associated with having multiple users of the facility for the service, including costs 
that would be incurred if the service were declared. 

3.2 Identify the relevant service 

3.2.1 I accept the QCA’s recommendation for the reasons set out in the QCA analysis2 that, as currently 
defined in section 250 of the QCA Act:  

(a) the relevant service is the handling of coal at DBCT by the terminal operator; and 

(b) handling of coal includes unloading, storing, reclaiming and loading. 

3.3 Identify the relevant facility  

3.3.1 I accept the QCA’s recommendation for the reasons set out in the QCA analysis3 that the relevant 
facility is the port infrastructure as currently defined in section 250 of the QCA Act, namely the port 
infrastructure located at the port of Hay Point owned by Ports Corporation of Queensland or the State, 
or a successor or assign of Ports Corporation of Queensland or the State, and known as DBCT and 
which includes the following which form part of the terminal: 

(a) loading and unloading equipment; 

(b) stacking, reclaiming, conveying and other handling equipment; 

(c) wharfs and piers; 

(d) deepwater berths; 

(e) ship loaders. 

3.4 Identify the market in which the service is provided 

3.4.1 I accept the QCA’s recommendation that the relevant market for Criterion B is the market for DBCT’s 
coal handling services for mines connected to the Goonyella system and that in this market there are 
no close substitutes for DBCT.  I do so for the reasons set out in the QCA analysis.4   In particular, I 
note and accept that: 

(a) the majority of demand for DBCT’s contracted capacity comes from mines in the Goonyella 
coal chain; 

                                                      
2 Part C, section 2.2.1 at page 7. 
3 Part C, section 2.3.1 at page 8. 
4 Part C, section 2.4.3 at pages 13–37; Part C, Appendix B at pages 264–269.   
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(b) mines in the Goonyella coal chain are unlikely to seek coal handling services from terminals 
outside the Goonyella coal chain in response to price or quality incentives given the 
significant cost and non-cost advantages to them in using DBCT compared to other coal 
terminals; 

(c) certain mines in the Goonyella system have been, or are, using terminals other than DBCT 
but this has been behaviour based on strategic and commercial considerations rather than in 
response to price or quality incentives; and 

(d) mines outside the Goonyella system are unlikely to seek to use DBCT on price or quality 
grounds. 

3.4.2 In addition, Hay Point Coal Terminal (HPCT) has to date not been operated as a common user 
terminal.  I accept the submission provided by BHP to the effect that BMA has no incentive or intention 
to operate HPCT as a common user facility in the future.5 

3.4.3 Accordingly, I do not accept the market definition proposed by DBCTM, that the relevant market is the 
market for coal handling services for mines that are proximate to the Port of Hay Point.  This is 
particularly because: 

(a) while mines within the Goonyella system may use other terminals, as set out above, I accept 
the QCA’s conclusion that this is based on strategic and commercial considerations rather 
than in response to price or quality incentives—this is not evidence of close substitutability 
between terminals; 

(b) HPCT is not in the relevant market, given it is not currently operated as a common user 
facility and I accept BHP’s evidence that BMA has no incentive or intention to operate HPCT 
as a common user facility in the future. 

3.5 Identify total foreseeable demand in the market (including the period for assessing total 
foreseeable demand) 

3.5.1 I accept the QCA’s recommendation that the appropriate period for assessing foreseeable demand is 
10 years, for the reasons given in the QCA analysis.6  

3.5.2 The QCA arrived at its estimate of total foreseeable demand over the 10 year period by reconciling 
various estimates provided by stakeholders.  The QCA's reconciliation is outlined in detail in Appendix 
D of Part C and section 2.6.3 at pages 44–54 of Part C.  I consider the approach adopted by the QCA 
in estimating total foreseeable demand to be a reasonable and objective one, and I accept the QCA’s 
estimate of foreseeable demand for the 10 years from 2021, being demand over the period in a range 
from 80 mtpa7 to 96 mtpa on a throughput basis8 and 89 mtpa to 107 mtpa on a contract entitlements 
basis.9   

3.6 Identify whether the facility for the service (expanded where relevant) could meet total 
foreseeable demand, over the relevant period  

3.6.1 I accept DBCT currently has a capacity of 85 mtpa, for the reasons given in the QCA analysis.10 

                                                      
5 BHP, 26 April 2019, section 2 at pages 2–3. 
6 Part C, section 2.5.2 at pages 37–41. 
7 Million tonnes per annum. 
8 Part C, section 2.6.3, table 8 at page 50. 
9 Part C, section 2.6.3, table 9 at page 51. 
10 Part C, section 2.5.2 at page 56. 

 



1 June 2020] QUEENSLAND GOVERNMENT GAZETTE No. 31 273

  
        

 

3.6.2 The estimate of total foreseeable demand within the declaration period that I have accepted (89 mtpa 
to 107 mtpa on a contract entitlement basis) exceeds the current capacity of DBCT (85 mtpa).  
However, I am satisfied that incremental expansions of DBCT are reasonably possible which would 
enable DBCT to meet the total foreseeable demand.  In this regard, for the reasons given in the QCA 
analysis,11 I note and accept the following: 

(a) it is reasonably possible to expand DBCT to at least 102 mtpa within the declaration period 
(i.e. 10 years); 

(b) DBCT, expanded to a capacity of 102 mtpa, would be able to meet foreseeable demand.  
This is because, while total demand for contract entitlements is estimated to exceed 102 
mtpa (by at most 5.1 mtpa) for a period of five years during the proposed declaration period 
(2022–2026): 

(i) in this five year period the estimated throughput demand ranges between 92 mtpa 
to 96 mtpa, which is well below DBCT’s expanded capacity of 102 mtpa; and 

(ii) users may acquire capacity in the secondary trading market to meet those limited 
and short-term capacity requirements; and 

(c) if, contrary to the conclusion in subparagraph (b) above, DBCT does require additional 
capacity beyond 102 mtpa to meet the foreseeable demand, it would be reasonably possible 
to further expand DBCT’s capacity within the declaration period to meet that additional 
demand. 

3.6.3 I have considered, but do not accept, DBCTM’s submission to the effect that there is an implicit timing 
aspect to section 76(3) of the QCA Act, namely that the Minister cannot treat a facility as having an 
expanded capacity for the entire declaration period, unless it is reasonably possible to expand the 
facility to that capacity by the commencement of the declaration period.12  I agree with and accept the 
QCA’s approach to section 76(3) of the QCA Act as set out in the QCA Approach.13  

3.6.4 Accordingly, I am satisfied that DBCT (having regard to it as if it had such expanded capacity as is 
reasonably possible to obtain within the declaration period) could meet total foreseeable demand in 
the market. 

3.7 At least cost compared to any two or more facilities 

3.7.1 I agree with the QCA,14 and accept, that on the proper construction of the QCA Act: 

(a) section 76(2)(b) of the QCA Act requires all costs of meeting total foreseeable demand in the 
market for the service to be taken into account; and 

(b) in circumstances where there are no close substitutes for the relevant service (here, the 
DBCT service), the relevant comparison for the “least cost” analysis is the cost of meeting 
total foreseeable demand by expanding the existing DBCT facility compared to the cost of 
duplicating (or partially duplicating) DBCT. 

                                                      
11 Part C, section 2.7.2 at pages 55–58. 
12 DBCTM 11 March 2019 at paragraph 155. 
13 QCA Approach, section 2.3.7 at page 14. 
14 QCA Approach, section 2.3.8 at pages 14–15; section 2.3.9 at pages 15–16.  
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3.7.2 It follows from my conclusion in paragraph 3.7.1(b) above that, for the reasons given in the QCA 
analysis,15 I accept that an approach which focusses only on identifying the incremental costs to 
society is not consistent with the proper construction of section 76(2)(b) of the QCA Act.  

3.7.3 I accept the QCA’s recommendation that an expanded DBCT is able to meet total foreseeable 
demand in the market at least cost compared to the existing DBCT facility and a duplicated (or 
partially duplicated) facility, for the reasons given in the QCA analysis.16  In particular, while I note that 
the QCA undertook a qualitative assessment, and did not quantitively model the costs of a new partial 
duplication of DBCT, I accept the QCA’s finding about the characteristics of coal terminals—that they 
are high cost, sunk infrastructure assets17—and accept the QCA’s recommendation that there are 
likely to be significant economies of scale in expanding DBCT as opposed to partially duplicating 
DBCT.  

3.7.4 In particular, I note and accept the following evidence relied upon by the QCA in its assessment:  

(a) DBCTM estimated that the capital cost associated with expanding DBCT’s capacity from 
85 mtpa to 102 mtpa is $1,460 million; 

(b) the development of WICET to provide 27 mtpa cost approximately $5,000 million; and 

(c) an 11 mtpa expansion of HPCT to 55 mtpa equated to a capital cost of $3,000 million.18 

3.7.5 My conclusion set out in paragraph 3.7.1(b) above means that I do not accept DBCTM’s submission 
that the relevant comparison for the “least cost” comparison can be made by reference to the option of 
using facilities that are not close substitutes to DBCT—that is, facilities outside the market.19 

3.7.6 Assuming, however, that my conclusion in paragraph 3.7.1(b) is incorrect and the “least cost” 
comparison can be made by reference to the option of using facilities that are not close substitutes to 
DBCT, I would still conclude that an expanded DBCT is able to meet total foreseeable demand in the 
market at least cost compared to any two or more facilities.  This is because I accept the QCA’s 
conclusions that: 

(a) HPCT is not a common user terminal and, in any event, is currently operating at, or near, full 
capacity20—so does not have excess capacity to meet the excess demand unable to be met 
by the existing DBCT; 

(b) the cost of meeting foreseeable demand using an expanded DBCT is likely to be lower than 
the cost of meeting such demand by using the existing DBCT and any of AAPT, RG Tanna 
and WICET; and 

(c) I accept this conclusion for the reasons given in the QCA analysis.21  

3.8 Overall finding - Criterion B  

3.8.1 In light of the above, I accept the QCA’s recommendation that Criterion B is satisfied.  

  

                                                      
15 Part C, section 2.8.1 at pages 59–60. 
16 Part C, section 2.8 at pages 59–68. 
17 Part C, section 2.8.2 at page 66. 
18 Part C, section 2.8.2 at page 66. 
19 DBCTM 24 April 2019 at page 75. 
20 Part C, Annexure B at page 269. 
21 Part C, section 2.8.2 at pages 68-71; Part C, Appendix A. 
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4 Criterion A—Promote a material increase in competition 
4.1 Overview 

4.1.1 Subsection 76(2)(a) of the QCA Act (Criterion A) provides that one of the criteria about which I must 
be satisfied in order to declare the service is that access (or increased access) to the service, on 
reasonable terms and conditions, as a result of declaration of the service would promote a material 
increase in competition in at least one market (whether or not in Australia) other than the market for 
the service. 

4.2 The relevant service 

4.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.1 above.  

4.3 The relevant market for the service 

4.3.1 I have stated my findings identifying the relevant market for the service at paragraph 3.4.1 above.  

4.4 The relevant dependent (upstream or downstream) markets 

4.4.1 I accept the QCA’s recommendation22 that the coal tenements markets are relevant dependent 
markets for the assessment of Criterion A.   

4.4.2 I also accept the QCA’s recommendation that there are three separate and functionally distinct 
markets for coal tenements that are relevant for the consideration of Criterion A: 

(a) exploration stage tenements—the market for the supply and acquisition of new or early stage 
exploration permits for coal in the Central Queensland region; 

(b) development stage tenements—the market for the supply and acquisition of late stage 
exploration and development tenements for metallurgical coal in the Hay Point catchment; 
and 

(c) operating mines—the market for the supply and acquisition of operating mines in relation to 
metallurgical coal in the Hay Point catchment.  

4.4.3 I do so for the reasons set out in the QCA analysis.23 

4.4.4 I further accept the QCA’s recommendation24 that each of the following markets is relevant for the 
assessment of Criterion A: 

(a) the coal export market; 

(b) the coal haulage services market (above-rail services); 

(c) the DBCT secondary capacity trading market; 

(d) the rail access market (below-rail services); and 

(e) other markets such as port services (e.g. pilotage and towage services); coal shipping 
services; and various mining inputs and services markets (such as geological and drilling 
services, construction services, mining safety services, and mining technology services). 

4.4.5 I accept the dependent markets identified in paragraphs 4.4.2 and 4.4.4 above are separate from the 
market for the coal handling service at DBCT.25  

                                                      
22 Part C, section 3.2 at pages 74 – 75. 
23 Part C, section 4.4 at pages 117–127, section 4.4.1 at pages 127–141, section 4.4.2 at pages 193–194 and section 4.4.3 at pages 195–196. 
24 Part C, section 3.2 at pages 74–75. 
25 See QCA’s analysis at Part C, section 3.2 at pages 74–75. 

 



276 QUEENSLAND GOVERNMENT GAZETTE No. 31 [1 June 2020

  
        

 

4.5 Access arrangements with and without declaration  

4.5.1 I accept that the approach to assessing the service under Criterion A taken by the QCA, that is, by 
considering whether access (or increased access) on reasonable terms as a result of declaration 
would promote a material increase in competition in a dependent market compared to a scenario 
without declaration (that is, a future with and without approach26).    

4.5.2 In relation to access arrangements with declaration, I accept the approach taken by the QCA,27 that 
as the required assessment is of whether a currently declared service should remain declared, the 
terms and conditions of access that exist now (and the state of competition in related markets) reflect 
the current outcome of declaration, including the application of the QCA Act, the operation of access 
undertakings and user agreements entered into under these arrangements.  While a future scenario in 
which there is declaration does not necessarily involve a continuation of the status quo, the existing 
conditions help illustrate this future scenario. 

4.5.3 In relation to access arrangements without declaration: 

(a) I accept the QCA’s recommendation that existing users (Existing Users) would continue to 
get the benefit of constraints in existing user agreements (so long as they remain in 
operation) up to the volumes in those agreements (as these agreements are evergreen, the 
QCA Act provides that an access agreement entered into before expiry or revocation of 
declaration is protected for its life);28 

(b) where, for example, an Existing User sought to increase its contracted tonnage and was 
unable to obtain additional capacity from another user, or if a potential new entrant sought 
access to the DBCT service (together, New Users), they would be subject to whatever 
access arrangements existed in the absence of declaration;  

(c) for those New Users, DBCTM has developed the Access Framework, which it has said will 
apply in a future without declaration, in the form of an annexure to the executed Deed Poll.  
The Access Framework would remain in effect throughout its term, which is 10 years (that is, 
until 9 September 2030), unless the relevant service is declared under the QCA Act with 
effect on or after 9 September 2020 (in which case the term ends).29   

4.5.4 Accordingly, I have assessed whether the Deed Poll and Access Framework should form part of the 
counterfactual for the “future without” declaration for the purpose of applying Criterion A. 

4.5.5 I accept the QCA’s recommendation30 that the Deed Poll and Access Framework are a part of the 
appropriate counterfactual where New Users seek access in a future scenario where the DBCT 
service is not declared, for the reasons set out in the QCA analysis.31 In particular, I note and accept: 

(a) as a matter of fact the Deed Poll was executed by DBCTM in March 2019, to come into 
effect from September 2020 should DBCT not be declared, and can be assessed on its 
terms;32 and  

                                                      
26 QCA’s Approach, section 2.4.5 at page 18. 
27 Part C, section 3.3.6 at page 85.  See also QCA’s Approach, section 2.4.5 at page 18. 
28 Part C, section 3.3.3 at page 77; section 3.3.6 at page 100. 
29 Part C, section 3.3.6 at pages 85–86.  
30 Part C, section 3.3.6 at pages 90–91. 
31 Part C, section 3.3.6 at pages 86–87; 89–92; QCA’s Approach, section 2.4.5 at pages 18–20. 
32 Part C, section 3.3.6 at page 90. 
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(b) DBCTM has manifested an intention to be legally bound by the Deed Poll and Access 
Framework such that DBCTM considers it to be irrevocable.33 

4.5.6 I note that the conclusion I (and the QCA) have reached differs from the views of some stakeholders, 
who submitted that the Deed Poll and Access Framework should not form part of the counterfactual 
because they are an artificial contrivance, with uncertain application.  As noted above, I accept the 
QCA’s recommendation that the Deed Poll and Access Framework should be considered on their own 
terms.  

4.5.7 I note that DBCT Users consider the Deed Poll is legally ineffective because: 

(a) if none of the covenantees accepts or relies upon the Deed Poll, then no “delivery” of the 
Deed Poll will have occurred and the Deed Poll “would not be legally binding on DBCTM”; 
and  

(b) any of the covenantees may disclaim the benefits of the Deed Poll, from which time “the 
deed has no legal effect as between DBCTM and any covenantee who disclaims”.34 

4.5.8 I accept the QCA’s recommendation that it is not necessary to form a concluded view on these 
arguments, because: 

(a) I accept the conclusion of the QCA35 that it is not a realistic scenario that DBCTM will change 
its mind and in effect repudiate its obligations under the Deed Poll prior to acceptance or 
reliance.  DBCTM has asserted on numerous occasions during the course of the QCA’s 
declaration review process that it is bound by the Deed Poll it executed.  Were it to simply 
reverse this position, after the declaration of the DBCT service has lapsed, it would face the 
prospect of a fresh application for declaration, which would be founded, in part at least, on 
the ability of the service provider to repudiate commitments given in a deed to prospective 
users apparently entered into in good faith.  I agree with the QCA’s conclusion that this is 
highly unlikely to occur even if, as a matter of law, it is permitted; and 

(b) I also accept the conclusion of the QCA that the Deed Poll, by its terms, will apply to access 
seekers only where those parties complete required forms specified in the Access 
Framework.  Where this is done, the factual foundation for the proposition that there is no 
acceptance or delivery will fall away.36 

4.6 Constraints on exercising market power in the absence of declaration  

4.6.1 I accept the QCA’s recommendation37 that DBCTM has market power, for the reasons given in the 
QCA analysis.38   

4.6.2 For the reasons set out below, I accept the QCA’s recommendation39 that DBCTM's ability and 
incentive to exert market power in the absence of declaration would not be constrained by:   

(a) competition from other coal terminals; 

(b) countervailing power of users; 

                                                      
33 Part C, section 3.3.6 at page 90. 
34 DBCT Users, 26 April 2019, schedule 8, pages 1–4 (O’Donnell QC Advice). 
35 Part C, section 3.3.6 at page 90. 
36 Part C, section 3.3.6 at page 90. 
37 Part C, section 3.3.5 at page 83. 
38 Part C, section 3.3.5 at page 83. 
39 Part C, section 3.3.7 at page 108. 
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(c) DBCTM’s lease arrangements (including the Port Services Agreement (PSA) with the State); 
and 

(d) DBCTM not being vertically integration. 

4.6.3 For the reasons set out below, I have determined that: 

(a) I accept the QCA’s recommendation that the threat of declaration by itself would not 
effectively constrain DBCTM;40 and 

(b) the Deed Poll and Access Framework (including the pricing constraint introduced in 
response to the QCA’s draft recommendations) in combination with the threat of declaration 
provide some constraint on DBCTM’s ability and incentive to exert market power in the 
absence of declaration, but those constraints are not as strong as the QCA has 
recommended and therefore not sufficient to constrain DBCTM’s ability and incentive to 
exercise market power.  

Competition from other coal terminals 

4.6.4 I accept the QCA’s recommendation41 that other terminals would not provide a competitive constraint 
on DBCTM's behaviour towards mines in the Goonyella system seeking terminal access.  I have set 
out my finding at paragraph 3.4.1 above that DBCT is the only terminal in the relevant market for the 
service.  In such circumstances, I accept that competition from other coal terminals would not be an 
effective constraint on DBCT’s exercise of market power. 

Countervailing power of users 

4.6.5 I accept the QCA’s recommendation42 that for Existing Users, in relation to the capacity provided for in 
their existing user “evergreen” contracts, those existing user agreements are an effective constraint on 
DBCTM’s ability and incentive to exercise market power with and without declaration up to the 
volumes specified in those agreements.  

4.6.6 I accept the QCA’s recommendation43 that New Users are unlikely to have countervailing power 
against DBCTM in a future without declaration, in the absence of the Deed Poll and Access 
Framework.  This is because for those users, there is no credible threat of switching terminals.  

DBCTM’s lease arrangements 

4.6.7 I accept the QCA’s recommendation44 that the PSA would not be an effective constraint on DBCTM’s 
exercise of market power in a future without declaration, for the reasons given in the QCA analysis.45  

No vertical integration 

4.6.8 I accept the QCA’s recommendation46 that DBCTM, despite not being vertically integrated, would have 
the ability and incentive to exert market power in the absence of declaration, for the reasons given in 
the QCA analysis.47  In particular, I note and accept:  

(a) there are no close substitutes for the DBCTM service; and 

                                                      
40 Part C, section 3.3.7 at page 108. 
41 Part C, section 3.3.1 at page 76. 
42 Part C, section 3.3.2 at pages 76–77. 
43 Part C, section 3.3.2 at pages 76–77. 
44 Part C, section 3.3.3 at pages 78–79. 
45 Part C, section 3.3.3 at pages 78–79. 
46 Part C, section 3.3.4 at pages 80–81. 
47 Part C, section 3.3.4 at pages 80–81. 
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(b) DBCTM would have both the ability and incentive to maximise profits by charging more, 
which would not necessarily align with maximising throughput. 

Deed Poll/Access Framework 

4.6.9 I accept that the Deed Poll and Access Framework, combined with the threat of declaration, operate 
as some constraint on DBCTM’s ability to exercise market power.  However, I have determined that 
the Deed Poll and Access Framework, either alone or in combination with the threat of declaration, are 
not sufficient to constrain DBCTM’s ability and incentive to exercise market power, in the periods 
2020–2030, and 2030 and beyond.  That is for the following reasons:  

(a) The QCA acknowledges (and I accept) that the access environment under the Deed Poll 
would be less favourable for New Users than access under declaration given the uncertainty 
about potential amendments to the Access Framework (other than to the pricing constraint) 
and about aspects of enforcement of the Deed Poll, because there would be no independent 
regulator to monitor access arrangements and enforce compliance.48  

(b) As to uncertainty arising from the ability to amend the Access Framework:  

(i) I accept that the restrictions on DBCTM’s ability to amend the Deed Poll and 
Access Framework are relatively weak, given the wide discretion it has to make 
amendments (e.g. by incrementally amending its Access Framework49 on the 
non-pricing terms (such as queuing, terminal regulations, capacity expansion or 
arbitration provisions) which may have a cumulative impact50) and the lack of 
remedies, other than litigation, available to affected individual stakeholders.  As a 
result, the Deed Poll and Access Framework provide little certainty as to the 
future terms of access;51 

(ii) while the amendment provisions adopt similar language to the QCA Act, in a 
future with declaration an independent regulator weighs the various 
considerations and determines whether amendments to access arrangements 
are appropriate, whereas under the Deed Poll DBCTM determines what 
amendments are appropriate and this decision is then subject to court 
proceedings;52 and 

(iii) given the scope of the mandatory considerations in the amendment provisions in 
the Deed Poll, it may be difficult for a court to determine that a challenged 
amendment by DBCTM to the Access Framework is contrary to those 
provisions.53 

(c) As to the limitations of the negotiation and arbitration procedures: 

(i) particularly from the perspective of users of DBCT, referring a dispute to an 
arbitrator is inferior (and materially different54) to the dispute resolution 
mechanisms currently available under the QCA Act.  The QCA as a “known 
entity” can be relied on to be consistent and rigorous in its approach to 

                                                      
48 Part C, section 3.3.6 at page 96.   
49 Paragraph 7, 27–29, 30–31 Peabody 26 April 2019. 
50 Part C, Appendix F at page 310.  
51 Pages 20–21, DBCT User Group 28 October 2019. 
52 Part C, Appendix F at page 310.  
53 Paragraph 2.28–2.32 Glencore Coal Assets 26 April 2019; Page 17–18 Pacific National 24 April 2019; Section 5.2, DBCT User Group 20 
August 2019. 
54 Page 91–92, DBCT Users 26 April 2019; see also Part C, Appendix F at page 313.   
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determining access matters.55  In contrast, where a third party is appointed under 
the Access Framework there will be a high degree of uncertainty around how any 
dispute will be determined;56   

(ii) uncertainty is likely to attend DBCTM’s compliance with its obligations under the 
negotiation and arbitration provisions in the Deed Poll and Access Framework as 
they are highly reliant on potentially protracted and costly litigation and arbitration 
(i.e. a series of bilateral disputes with individual users);57 and 

(iii) there may be a reluctance on the part of access seekers to commence arbitration 
due to information asymmetry, which prevents an access seeker from making an 
assessment of probable arbitration outcomes.58   

(d) Compliance and enforcement: 

(i) in a future without declaration, the QCA will no longer have the powers to monitor 
and enforce compliance with the Access Framework59 and will not be able to 
oversee amendments to the framework, determine the terms of access for users or 
resolve disputes.60 I have weighed the importance of regulatory oversight in favour 
of declaration,61 as without such oversight the risk profile of users could increase.62  

(ii) certain protections under the QCA regime have been removed in the Deed Poll 
and Access Framework which results in access seekers not knowing the pricing 
prior to being required to agree to an access agreement.  This imposes a pricing 
risk on access seekers, with their only recourse being to an arbitration process in 
which the arbitrator would not be as fully informed as the QCA and is unlikely to 
have the same level of specialist expertise and capacity as the QCA.63  

(iii) I do not consider that the ability of users to challenge DBCTM amendments to the 
Deed Poll and Access Framework or other compliance and enforcement issues 
under the Framework are a credible threat to DBCTM64, because: 

 (as the QCA accepts) there may be limitations on the ability of a 
covenantee to enforce the pricing covenant (including the $3 per tonne 
price difference cap) in the Deed Poll—or at least a difficulty in proving 
a breach (e.g. proving that the Terminal Infrastructure Charge (TIC) had 
not been calculated in accordance with the prescribed methodology or 
that an amendment was made in breach of the relevant provisions of 
the Deed Poll) or perception that it will be difficult to obtain relief;65   

 the costly and time-consuming nature of litigation or an arbitration 
process;66 

                                                      
55 Paragraph 37–38, Peabody 26 April 2019. 
56 Paragraph 3.1, Page 7, Pacific National 24 April 2019. 
57 Page 6, section 2, DBCT User Group 26 April 2019.  
58 Pages 8–11, Glencore Coal Assets 26 April 2019; see also Part C, Appendix F at page 314.  
59 Section 4.1, Page 18, Pacific National 24 April 2019. 
60 Section 4.1, Page 17, Pacific National 24 April 2019. 
61 Paragraph 22, Peabody 26 April 2019. 
62 Paragraph 2, Page 2, Pacific National 28 October 2019. 
63 Paragraph 2.22.2(b), Page 9, Glencore Coal Assets 26 April 2019. 
64 Section 17.7(a), pages 85–87, DBCT User Group 26 April 2019.  
65 Part C, section 3.3.6 at page 95.  
66 Section 22, page 113, DBCT User Group 26 April 2019.  
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 the lack of effective remedies: both the Deed Poll and the Access 
Framework exclude damages for breach; only specific performance is 
available for breaches of the price cap in the Deed Poll; and only 
declaratory relief is available for breaches of the Access Framework 
and breaches of the requirements for amendments to the Access 
Framework; 67 and 

 the current (QCA-regulated) Access Undertaking does not impose a 
cost obligation on an unsuccessful party to arbitration.  The Access 
Framework has removed this cost protection, which means that the risk 
of an adverse costs outcome could result in an access seeker with a 
bona fide dispute either not pursing an arbitration at all or pursuing it in 
a manner that reduces the cost exposure.68 

Pricing 

4.6.10 I accept that Existing Users will not face materially different pricing in a future without declaration as 
compared to a future with declaration.  This is because in either scenario the prices for Existing Users 
will be determined by the price review mechanisms in their existing “evergreen” user contracts.69   

4.6.11 For New Users, however, the pricing regime will differ depending on whether or not DBCT is declared.   

4.6.12 In the future with declaration, the pricing for New Users will be determined, failing agreement between 
the parties, by the QCA. 

4.6.13 In the future without declaration, the pricing for New Users will be determined in accordance with the 
Deed Poll and Access Framework.  This TIC will be negotiated between the parties and, failing 
agreement, the matter will be resolved by referral to an independent arbitrator who will apply the 
pricing methodology specified in the Access Framework.  I accept that under that pricing 
methodology:70 

(a) the arbitrator must determine a TIC that would be agreed between a willing but not anxious 
buyer and a willing but not anxious seller of coal handling services for mines that are 
proximate to the Port of Hay Point, but must determine the TIC between a floor TIC and 
ceiling TIC; 

(b) the floor TIC is the TIC for the existing terminal that would apply under a QCA-administered 
pricing regime; 

(c) the ceiling TIC is: 

(i) the floor TIC referred to in paragraph (b) above plus $3 per tonne; or 

(ii) in relation to expansion capacity, if the arbitrator determines differentiated pricing 
shall apply, the greater of: 

 the TIC that would apply under a QCA-administered pricing regime for 
that expansion capacity; and 

  the ceiling TIC determined in accordance with paragraph (c)(i) above. 

                                                      
67 Paragraph 2.34, Page 12, Glencore Coal Assets 26 April 2019. 
68 Paragraphs 2.19–20.20, 2.22–2.23, Glencore Coal Assets 26 April 2019. 
69 Part C, section 3.3.6 at page 101.  
70 Part C, section 3.3.6 at page 101.  
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4.6.14 Existing Users’ evergreen user agreements do not allow for a price up to $3 per tonne above the price 
that would apply under a QCA-administered pricing regime.   Accordingly, I accept the QCA 
recommendation that in a future without declaration, New Users will potentially pay up to $3 per tonne 
more for access at DBCT compared to the price payable by Existing Users.71 

4.6.15 I have determined that the pricing mechanisms in the Deed Poll and Access Framework, combined 
with the right of an access seeker to refer a pricing dispute to an arbitrator, provide some constraint 
on DBCTM until the expiry of the Deed Poll and Access Framework in 2030, but that this constraint 
has limitations and would be less effective to constrain DBCTM’s ability and incentive to exercise 
market power when compared to a future with declaration.  I hold this view for the following reasons:  

(a) the QCA accepts72, as do I, that without declaration, given the pricing methodology set out in 
the Access Framework, there would be greater uncertainty for New Users than under 
declaration: 

(i) there are various elements to be determined in the Access Framework pricing 
methodology (i.e. the floor TIC, the ceiling TIC and the price that would be agreed 
between a willing but not anxious buyer and seeker), aspects of which are 
untested;   

(ii) there would likely be a range of views on the value of the floor TIC applicable 
under the Access Framework;73   

(iii) there is no certainty about how an arbitrator would apply the “willing but not 
anxious” principle in the context of an arbitration between DBCTM and an access 
seeker;   

(b) it is not possible for third parties definitively to estimate with any precision what TIC the QCA 
would have, hypothetically, arrived at, in the future, under a QCA-administered regime, 
because of:  

(i) the range of possible approaches and estimates for the building block 
parameters; 

(ii) the QCA’s residual discretion;  

(iii) changes in approach over time; and  

(iv) DBCT specific elements of calculating the TIC (such as the QCA’s ongoing 
prudency assessments of capital expenditure);74   

(c) the uncertainty in relation to estimating the hypothetical QCA-administered price is likely to 
increase over time as the period between actual QCA-administered prices and price setting 
under the Access Framework increases;75 

(d) DBCTM as a profit maximising entity has an incentive to seek a floor TIC at the top of the 
possible range of outcomes.  Further, past regulatory processes indicate that DBCTM may 
have an inflated view of what the regulated price should be compared to that of the QCA: for 

                                                      
71 Part C, section 3.3.6 at page 104. 
72 Part C, section 3.3.6 at page 107. 
73 Part C, section 3.3.6 at page 102.   
74 Section 17.4, pages 82–83, DBCT User Group 26 April 2019.  
75 Paragraph 2.21, page 8, Glencore Coal Assets 26 April 2019.  
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example, DBCTM has historically submitted it should be allowed a greater weighted average 
cost of capital than that allowed by the QCA;76  

(e) given DBCTM’s incentives to seek a higher floor TIC and the difficulties for an arbitrator in 
determining the hypothetical QCA-administered price, there will be a significant likelihood of 
access pricing being set at a level above the asserted cap of the QCA-administered price 
plus $3 per tonne.  To the extent it does, the price gap between Existing User and New 
Users will exceed the theoretical $3 difference;77  

(f) the pricing approach is likely to require a series of costly disputes to establish pricing for New 
Users;78 and 

(g) the pricing approach allows for at least some degree of monopoly pricing.  The price under a 
QCA-administered regime represents the best estimate of the price that would apply in a 
workably competitive market.  By providing for a maximum possible price $3 per tonne 
above this price, the Access Framework allows for a price above the (best estimate of) the 
workably competitive market price.  Only firms exercising market power can sustainably 
charge above the workably competitive market price.79 

4.6.16 I also accept there is uncertainty concerning pricing for the period after 2030.  I do not accept the 
QCA’s recommendation that contractual constraints (in the form of agreements made under the 
Access Framework which continue in force after the expiry of the Framework, and (should DBCTM 
renew the Access Framework) constraints in the Deed Poll regarding permissible amendments to the 
Access Framework), combined with the threat of declaration will constrain DBCTM’s ability to price 
from 2030 in a way that would materially impact on competition in a dependent market.  Rather, I have 
determined, for the reasons I have set out in paragraphs 4.6.17 to 4.6.20 and 4.7.47 to 4.7.56 and 
below, that the contractual constraints and threat of declaration faced by DBCTM in 2030 and beyond 
are not sufficient to constrain DBCTM’s incentive and ability to exercise market power.  

Threat of declaration or regulation 

4.6.17 I accept the QCA’s recommendation80 that on its own, the threat of declaration would not constrain 
DBCTM from exercising market power without declaration.   

4.6.18 I accept the QCA’s recommendation81 that it is at least a relevant consideration that DBCTM, in 
response to the present threat of declaration, executed a Deed Poll and Access Framework which 
hard-coded a price differential cap of $3 per tonne between the TIC that would apply under DBCTM’s 
proposed pricing arrangements and the price that would apply under a QCA-administered pricing 
regime for the existing terminal.  

4.6.19 I have considered the competing considerations, including the analysis of the QCA,82 regarding 
whether the threat of declaration is such that, combined with commitments contained in the Deed Poll 
and Access Framework, it will constitute a constraint upon DBCTM’s ability and incentive to exercise 
market power.  I ultimately have determined that the threat of declaration is less of a constraint on 
DBCTM, in the periods 2020–2030, and 2030 and beyond, than recommended by the QCA, such that 

                                                      
76 Pages 92–93 and figure 2.1 on page 93, DBCT User Group 26 April 2019.  
77 Section 18.4, pages 92–93, DBCT User Group 26 April 2019.  
78 Paragraph 6, page 1; paragraph 65, page 10, Peabody 26 April 2019. 
79 Paragraphs 33–34, Peabody 26 April 2019.  
80 Part C, section 3.3.5 at pages 83–84. 
81 Part C, section 3.3.5 at pages 83, under the heading “Threat of access regulation”. 
82 Part C, section 3.3.5 at pages 83–84, under the heading “Threat of access regulation”. 
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it is not sufficient to constrain DBCTM’s ability and incentive to exercise market power.  I have done so 
for the following reasons: 

(a) The threat of declaration is significantly greater during the declaration review process than it 
will be after the review process is completed with a determination not to declare the service.  
DBCTM has clear incentives in the current process to be responsive to the QCA’s concerns, 
as the process is a specific opportunity to have the declaration of the service at DBCT 
removed.  It is the very fact of an existing declaration which gives rise to this review and is 
constraining DBCTM’s behaviour.  There are different incentives when declaration is 
removed and all that remains is the threat of declaration.83  

(b) If DBCT is not declared, it necessarily means that, after an extensive review process, the 
Minister has determined that the Access Criteria are not satisfied.  Accordingly, unless there 
is some material change in circumstances, it is likely that both DBCTM and access seekers 
would assess a further declaration application (which would rely upon the application of the 
same Access Criteria) in the future as having limited prospects of success.84  This reduces 
the extent to which seeking declaration under the QCA Act can be regarded as a likely 
response by access seekers to a future exercise of market power by DBCTM.85  

(c) Accordingly, DBCTM’s actions following the Draft Recommendation (that is, during the 
declaration review period), while relevant, are not strong evidence that the threat of 
declaration will be a constraint on DBCTM’s exercise of market power where declaration has 
ceased.86 

(d) There is significant time involved in seeking declaration.  Even if an application is successful, 
it may not be able to be obtained in a time period which could resolve the competition issues 
facing potential tenements buyers or access seekers.87  

(e) When determining whether to exercise market power, monopoly service providers are likely 
to consider the threat of a subsequent declaration application to be an acceptable 
commercial risk, considering the lengthy delays inherently involved in a declaration 
application.88   

4.6.20 I also agree with the QCA’s recommendation89 that section 46 of the Competition and Consumer Act 
2010 (Cth) (CCA) will not, in the absence of declaration, be a sufficient constraint on the ability and 
incentive of DBCTM to exercise market power in a way that could materially affect competitive 
conditions in a dependent market, for the reasons set out in the QCA analysis.90  

Conclusion on constraints on DBCT’s ability and incentive to exercise market power 

4.6.21 For the reasons I have given above, I have determined that the operation of the Deed Poll and Access 
Framework and the contractual rights in the user agreement entered into under the Access 
Framework, and the threat of declaration, either on their own or in combination, are not sufficient to 
constrain DBCT’s exercise of market power in the absence of declaration.  Accordingly, I am required 
to determine whether, given this lack of constraint, access (or increased access) as a result of 

                                                      
83 Page 4, DBCT User Group 28 October 2019. 
84 Page 7, DBCT User Group 28 October 2019.  
85 Page 16, DBCT User Group 28 October 2019.  
86 Page 4, DBCT User Group 28 October 2019.  
87 Section 5.3(f), page 70, DBCT User Group 11 March 2019. 
88 Paragraph 2.4, Glencore Coal Assets 26 April 2019.  
89 Part C, section 3.3.5 at page 84. 
90 Part C, section 3.3.5 at page 84. 
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declaration of the service would promote a material increase in competition in one of the identified 
dependent markets. 

4.7 Material increase in competition in the dependent market 

4.7.1 As set out above in paragraph 4.5.4 above, I accept that DBCTM’s Deed Poll and Access Framework 
form part of the relevant counterfactual for the “future without” declaration.   

4.7.2 As set out in paragraph 4.6.14 above, I accept that DBCTM’s Access Framework, in combination with 
DBCTM’s executed Deed Poll provides that the TIC that DBCTM will impose in the absence of 
declaration cannot be more than $3 per tonne above that which would be imposed under a QCA-
administered pricing regime for capacity at the existing terminal.   

4.7.3 As set out in paragraph 4.6.14 above, I accept that New Users will likely pay more (up to a capped 
amount) than they would under declaration, and more than Existing Users (under their evergreen 
agreements) for current capacity and expansion capacity that is priced on a socialised basis.  New 
Users would likely face a greater degree of uncertainty due to the operation of the Deed Poll and 
Access Framework as a means of providing access compared to access as a result of declaration.   

4.7.4 It is therefore necessary to consider whether DBCTM’s ability and incentive to exercise market power 
in a future without declaration would materially affect competitive conditions in a dependent market 
compared to a future with declaration, such that I can be satisfied that declaration would promote a 
material increase in competition in at least one dependent market.  

4.7.5 I have identified the relevant dependent markets at paragraphs 4.4.2–4.4.4 above.  

4.7.6 I now address, for each of those dependent markets, whether or not I am satisfied that access (or 
increased access) as a result of declaration of the DBCT service would promote a material increase in 
competition in that market.  As it is in the QCA’s Recommendation, the focus of my assessment is on 
the development stage tenements market as detailed below.   

The Coal Tenements Market—exploration stage tenements  

4.7.7 I accept the QCA’s recommendation that the market for exploration stage tenements is already 
workably competitive, for the reasons set out in the QCA analysis.91 

4.7.8 I further accept the QCA’s recommendation that declaration of the DBCT service is unlikely to have a 
material impact on the environment for competition in the market for exploration stage, for the reasons 
set out in the QCA analysis.92 In particular, I note and accept: 

(a) terms of access to infrastructure are unlikely to be a key consideration for participation in this 
market, which is demonstrated by the participation of non-coal miners in this market;  

(b) whether a meaningful resource would be available for exploration is fundamental and far 
greater than any uncertainty about the terms and conditions of access.93  

4.7.9 Accordingly, I am not satisfied that access (or increased access) as a result of declaration of the 
DBCT service would promote a material increase in competition in the market for exploration stage 
tenements.  

  

                                                      
91 Part C, section 4.4.2 at page 194. 
92 Part C, section 4.4.2 at page 195. 
93 Part C, section 4.4.2 at page 195. 
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The Coal Tenements Market—development stage tenements 

4.7.10 In considering the likely competitive effects of the Access Framework in a future without declaration, I 
have focused on the ability of New Users of DBCT to enter the dependent market (i.e. to acquire 
development stage tenements). 

4.7.11 I accept that both New Users and Existing Users will seek to compete for development stage 
tenements for which capacity will be required at the DBCT terminal: 

(a) I agree with the QCA that Existing Users have the option of using their terminal access rights 
for another mine in their portfolio as long as the tonnage is not in excess of the tonnage 
allowed for under their evergreen user agreement.  In circumstances where DBCT is fully 
contracted, Existing Users have an incentive to preserve those access rights for future 
mining operations.  In circumstances where there is approximately 23 mtpa of coal handling 
throughput at DBCT relating to mines operated by Existing Users that are expected to reach 
the end of their economic life over the next 10 years, I consider that within the proposed 
declaration period it is likely that Existing Users with spare capacity under their existing user 
agreements will be participants in the market for development stage tenements.94   

(b) For New Users, I consider that New Users will participate in the market for development 
stage tenements (as detailed below).   

4.7.12 I accept that in order for New Users to compete for development stage tenements, New Users require 
capacity to be available at DBCT.   

(a) I accept the QCA’s finding that DBCT is fully contracted.95 Therefore capacity that can be 
obtained by a New User, would arise from one of the following: 

(i) capacity at the existing terminal becoming available from DBCTM (e.g. 
relinquishment by an Existing User at the end of a mine life); 96  

(ii) Existing Users allowing a third party to use their capacity (for example, assigning 
their capacity on a temporary or permanent basis);97 

(iii) capacity becoming available through terminal expansion, with the cost either 
being shared between all users (i.e. socialised expansion) or only charged to 
users of the expansion capacity (i.e. differentiated expansion).98  

(b) In light of the QCA’s recommendations (which I have accepted99) in relation to Criterion B 
(namely that DBCT has capacity of 85mtpa, and the foreseeable demand for the terminal 
over the declaration period is 80 mtpa to 96 mtpa (on a throughput basis) or 89 mtpa to 107 
mtpa (on a contract entitlements basis)), while it is possible for New Users to obtain capacity 
through any of the mechanisms set out above, it appears most likely that New Users will 
obtain capacity from expansions of DBCT.  

                                                      
94 Part C, section 4.4.1 at page 153. 
95 Part C, section 4.4.1 at page 154. 
96 Part C, section 4.4.1 at pages 153–154—The QCA notes, on the basis of the information available that approximately 23 mtpa of coal 
handling throughput at DBCT relates to mines operated by existing users that are expected to reach the end of their economic life over the next 
ten years.  
97 Part C, section 7.2.1 at page 208—The QCA notes that in relation to data submitted by DBCTM shows that since July 2015, 23 capacity 
transfer transactions accounting for about 88 mtpa of capacity took place, and of that: (a) 15 transactions for about 18.5 mtpa were capacity 
transfers for a time period of up to one year; (b) 2 transactions for about 18.3 mtpa were capacity transfers for a time period of six to ten years; 
(c) 6 transactions for about 51.5 mtpa were permanent capacity transfers. 
98 Part C, section 2.7.2 at page 55 and 58—The QCA finds that the following expansions are reasonably possible over the declaration period: 
(a) Zone 4—4mtpa; (b) 8X (Phase 1)—4.5 mtpa; (c) 8X (Phase 2)—8.5 mtpa; (d) 9X (Phase 1)—12 mtpa.  
99 See section 3 above.  
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4.7.13 I accept that in a future without declaration, when New Users seek to compete with Existing Users for 
development stage tenements, there is likely to be asymmetry between them with respect to the 
access arrangements (i.e. price and non-price terms) on which they could obtain capacity at DBCT 
(i.e. price and non-price terms).  Among other things, this is because, as discussed at paragraph 
4.6.14 above, New Users will potentially pay up to $3 per tonne more for access at DBCT compared to 
the price payable by Existing Users. 

4.7.14 I also accept that declaration is likely to reduce this asymmetry.  In respect of price, this is because 
with declaration, Existing Users and New Users may be able to access existing capacity and 
expansion capacity priced on a socialised basis on the same terms.  I note, however, that with respect 
to expansion capacity priced on a differentiated basis, New Users accessing the expansion capacity 
would still pay more than Existing Users accessing existing capacity under their evergreen access 
agreements.   

4.7.15 As set out at paragraph 4.6.21 above, I have determined that in the absence of declaration, the 
constraints on DBCTM are not sufficient to constrain its ability and incentive to exercise market power.  

4.7.16 In light of the above, I have assessed whether access (or increased access) to the service, on 
reasonable terms and conditions as a result of declaration would promote a material increase in 
competition in the development stage tenements market.  This involves consideration of whether there 
is an improvement in the opportunities and environment for competition, such that competitive 
outcomes are materially more likely to occur in a future with declaration compared to a future without 
declaration.   

Material increase in competition in development stage tenements 

4.7.17 I accept the QCA’s recommendation that the market for development stage tenements is currently 
workably competitive, for the reasons set out in the QCA analysis.100  I note that the DBCT service is 
currently declared (and has been for some time).  It is, accordingly, necessary to consider the 
environment for competition in this market in a future without the service being declared as the 
existing competitive conditions may not represent such a future.  As discussed at paragraphs 4.5.5 
above, considering the future without declaration includes considering DBCTM’s Deed Poll and 
Access Framework. 

4.7.18 I first consider whether the arrangements provided for in the Deed Poll and Access Framework, if 
continued over the economic life of a mine, would materially impact on the ability of New Users to 
acquire tenements relative to Existing Users and compared to a future with declaration.  As the Deed 
Poll and Access Framework have a term of 10 years and will prima facie expire in 2030, I then 
consider likely pricing arrangements beyond 2030 in a future without declaration, and whether these 
arrangements would materially impact on the ability of New Users to acquire and develop tenements 
relative to Existing Users and compared to a future with declaration  

Pricing and access provisions in the Deed Poll and Access Framework 

4.7.19 As stated in paragraph 4.6.14 above, I accept that in a future without declaration, due to the effect of 
the Deed Poll and Access Framework and the on-going rights of Existing Users under their existing 
evergreen user agreements, a New User would expect to pay up to $3 per tonne more than an 
Existing User would pay for the capacity in its existing user agreement.  The question is whether such 
a price differential would have a material impact on competition in the coal tenements market. 

                                                      
100 Part C, section 4.4.2 at page 141–143. 
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4.7.20 The DBCT Users submitted that a $3 per tonne price differential (such as would apply under the 
Access Framework) would have a material impact on competition in the coal tenements market 
because it would: 

(a) reduce the value placed on tenements by potential DBCT users;101 and  

(b) accordingly, make it difficult for efficient potential DBCT users to acquire tenements.102 

4.7.21 DBCT Users, supported by modelling developed by PwC and Castalia on their behalf, submitted that: 

(a) the relevant market is that for the acquisition of tenements, and not for the development of 
tenements;103 

(b) the relevant consideration is the difference the $3 per tonne additional charge would make to 
the profit margin of coal exploration and development projects.  The proportion the $3 per 
tonne charge forms of the costs of production or the coal sales price is not an appropriate 
consideration;104  

(c) new entrants would factor in the $3 per tonne cost differential when evaluating the price for 
coal tenements they would be prepared to pay, where the price is the residual value after 
discounting forecast future costs and revenues;105 

(d) efficient potential buyers would be expected to take similar views on long term coal prices 
and project cost profiles, such that the difference in DBCT coal handling charges will stand 
out as a clear differentiating factor between new and existing users;106  

(e) extra costs of $3 per tonne has a significant impact on the assessment of value.  PwC 
modelling indicates it can result in approximately 10–20% (or closer to 30% depending on 
the discount rate applied) lesser value of a tenement to a future user relative to an existing 
user;  

(f) this substantial value gap created by DBCTM’s asymmetric pricing between existing and 
future users would constitute a clear barrier to entry that will directly impact on efficient new 
users’ ability to compete against existing users for the acquisition of coal exploration 
tenements in the Hay Point catchment.107  It will be extremely challenging for efficient new 
users to acquire tenements;108 and 

(g) declaration would promote the environment and opportunities for competition in the Hay 
Point catchment coal tenement by preventing this asymmetric pricing developing.109  

4.7.22 Glencore, in supporting submissions, provided modelling indicating the $3 per tonne could reduce the 
internal rate of return on coking coal projects by 0.7% to 1.5% (and by 1.8% for a thermal coal 
project).110  

4.7.23 I note that the basic conclusion of the PwC analysis (the $3 per tonne price differential is likely 
measurably to reduce New Users’ valuations of tenements) is consistent with calculations derived 

                                                      
101 DBCT Users, 28 October 2019 schedule 1 PwC report. 
102 DBCT Users, 28 October 2019 section 2.3 at pages 5–6. 
103 Section 18.5, page 94, DBCT User Group 26 April 2019.  
104 Section 18.5, page 95, DBCT User Group 26 April 2019. 
105 Schedule 6, page 8, DBCT User Group 26 April 2019.  
106 Page 37, DBCT User Group 28 October 2019.  
107 Page 5, DBCT User Group 28 October 2019. 
108 Page 5, DBCT User Group 28 October 2019. 
109 Section 2.3 at pages 5–6; section 5.7 at pages 36–37, DBCT User Group 28 October 2019. 
110 Table 1, page 6, Glencore Coal Assets 26 April 2019. 
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from the QCA’s own analysis111 (namely, that the $3 per tonne would be equivalent to 6.6% of the 
average profit margin over the 12 projects analysed,112 and up to 19% for the project with the lowest 
profit margin (with the full range being 3% to 19%).  However, the QCA in its Final Recommendations 
did not find DBCT Users’ submissions, or the PwC analysis underlying them, convincing (and did not 
comment on the Glencore analysis).  This was at least in part because PwC’s methodology and data 
underpinning its analysis were not provided to the QCA, so that the QCA was unable to examine 
PwC’s conclusions.  I consider further below in paragraph 4.7.34, the extent to which I regard it 
appropriate to rely on the PwC analysis.   

4.7.24 DBCTM submitted, by contrast, that: 

(a) potential DBCT users (or more particularly, new entrants to the Goonyella system) have 
been buying tenements in recent years, in the knowledge that:  

(i) DBCT could be undeclared as from September 2020 (which would mean that its 
price could increase);113 and  

(ii) even if DBCT remains declared, expansion capacity (being the capacity most 
likely to be available to new users) at DBCT could be differentially priced above 
existing capacity, with this difference being estimated by the QCA at $3.50 per 
tonne;114   

(b) despite this prospect of higher or differentiated pricing, there is no evidence to suggest any 
detrimental impact on the coal tenements markets.  Rather, the data produced by 
HoustonKemp show a number of miners transacting exploration and development tenements 
without access to DBCT. 

4.7.25 DBCTM further submitted that even if differentiated pricing was not possible with declaration (so that, 
contrary to DBCTM’s primary submission, asymmetric pricing would only arise under its Access 
Framework) a pricing differential in the order of $3 per tonne between new and existing users would 
be immaterial and would not impact competition in the coal tenement markets.  This is because: 

(a) global coal prices are the key driver for the valuation of tenements.  In this context, $3 per 
tonne represents a tiny fraction of the price for metallurgical coal and is so immaterial that it 
could not have a material impact on competition; and 

(b) similarly, coal handling costs are a very small portion of overall costs. 

4.7.26 DBCTM made further submissions that:   

(a) uncertainty of access to coal handling services, not the price of that access, is the 
fundamental driver of differences in the valuation of coal projects between parties with 
existing access to DBCT and those without;  

(b) more generally, uncertainty regarding terminal access is only a small fraction of overall 
uncertainty (geological, political and regulatory, coal price) relevant to a decision to invest in 
a coal tenement.  For example, DBCTM submitted that uncertainty associated with a $3 per 
tonne change in DBCT costs is unlikely to be a material factor in decisions to enter the coal 
tenements market when considered against the volatility in the metallurgical coal price which 

                                                      
111 Which I discuss in paragraph 4.7.29 
112 Calculated by dividing the $3 by the 2020’s profit margin (base case scenario, future with declaration). 
113  Paras 78–83, DBCTM 24 April 2019. 
114 Paras 52–54, DBCTM 28 October 2019.  DBCTM submits that differential pricing has been a feature of DBCTM’s Access Undertaking since 
2015. 
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varied between $US278 per tonne and $US76 per tonne between 2011 and 2018.115  
Despite this volatility, entrants have continued to acquire tenements in the Goonyella;116 

(c) access holders’ rights to use the coal handling services at DBCT at existing charges are 
limited to the tonnages specified under the existing user agreements.  Existing users wishing 
to ship greater tonnages of coal will be subject to the same terms of access as new users.  
This means that any increase in the TIC paid under the Access Framework would affect 
equally the valuation of any tenements that are traded at the margin;  

(d) users without access to DBCT can develop tenements and on-sell them to existing users 
with capacity at DBCT to operate, meaning they do not need access to DBCT to enter the 
exploration and development markets; and 

(e) in the unlikely circumstances where a potential entrant to the coal tenements market was 
deterred from entering by a $3 per tonne cost increase, that entrant would be inefficient in 
any event.  As a result, this will not materially impact competition in the coal tenements 
markets.117  

4.7.27 DBCTM also submitted that, because the QCA had previously concluded that a $3.50 per tonne price 
differential was not material, the $3 per tonne price cap prescribed by the Deed Poll and Access 
Framework addressed concerns that a pricing asymmetry between new and existing users would 
result in efficient new entrants being deterred from entering the coal tenements market.118  The QCA 
rejected this submission in the Final Recommendations, and considered it relevant to examine if the 
price difference between potential DBCT users and existing DBCT users under the Deed Poll and 
Access Framework would have a detrimental impact on the ability of potential DBCT users to develop 
tenements relative to those developed by existing users and compared to if the tenements were 
developed in a future with declaration.119  

4.7.28 The QCA stated in the Final Recommendations that: 

(a) it is possible that the prospect of paying a higher charge (at most $3 per tonne higher) than 
Existing Users may lessen the value of a tenement to a potential DBCT User, all other things 
being equal.  The QCA, however, considers that this does not necessarily mean that the 
absence of declaration would materially impact on the ability of New Users to develop 
tenements into mining operations; 

(b) as long as mining projects are expected to remain profitable, it is not evident that there would 
be a material difference in the investment decisions of potential DBCT users with or without 
declaration;   

(c) the higher charge may merely have the effect of redistributing the economic surplus 
generated within a supply chain; and  

(d) all other things being equal the profit margin estimates of those projects would likely to lower 
in a future without declaration than in a future with declaration, but that would represent a 
transfer of rents.120  

                                                      
115 Paras 306–310, DBCTM 11 March 2019. 
116 See Part C, section 4.4.1 at page 142 and Figure 3–2 of the April 2019 HoustonKemp report titled, “Transactions of coal tenements in the 
Goonyella system”. 
117 Pages 13–14, DBCTM 28 October 2019. 
118 Page 6, paragraph 13, DBCT Management, 11 March 2019.  
119 Part C, 4.4.1 at page 150. 
120 Part C, section 4.4.1 at pages 188–189. 
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4.7.29 The QCA conducted its own analysis in the Final Recommendations to examine whether there would 
be a material difference in the investment decisions of potential DBCT users with or without 
declaration.  The QCA concluded that the effect of a future with declaration and a future without 
declaration (based on the $3 per tonne price difference cap over the economic life of a mine) on the 
ability of New Users to develop mining projects is likely to be similar.  The QCA’s conclusion was 
based on the outcome of its profit margin analysis which showed that: 

(a) if the TIC was set as per the $3 per tonne price difference cap throughout the economic life 
of a mine, the average profit margin estimates for some projects owned by New Users are 
negative in one scenario and positive in the other two scenarios;   

(b) a similar pattern is observed in a future with declaration—that is, the average profit margin 
estimates for one project is negative in one scenario and positive in the other two scenarios;  

(c) the analysis does not provide consistent evidence to suggest that if the TIC was set as per 
the $3 per tonne price difference cap over the economic life of a mine, it would necessarily 
affect the economic viability of projects developed by New Users, compared to if those 
tenements were developed in a future with declaration;   

(d) for the period beyond 2030, it would be in DBCTM’s economic interests if the TIC reflected a 
price difference cap that was greater than $3 per tonne, even if that level of TIC made some 
projects by New Users potentially unviable.121 

4.7.30 I note that the QCA profit margin analysis set out above was not provided to stakeholders to comment 
on during the course of the QCA’s declaration review process; instead, it appears that it was an 
analysis undertaken by the QCA, at least in part, in response to submissions by stakeholders on the 
QCA’s Draft Recommendations.  Accordingly, the QCA analysis has not been tested as rigorously as 
might have occurred if it had been available to stakeholders for comment. 

4.7.31 In my view, there are limitations to the analysis undertaken by the QCA.  As noted earlier, while New 
Users’ assessment of the profitability (or viability) of potential projects is relevant, the more pertinent 
question is whether the pricing differential is likely to cause New Users to assess a tenement as 
having a value materially below that assessed by Existing Users.  Where it does, I agree with the 
DBCT Users’ submission that the pricing differential may act as a barrier to entry for New Users, even 
in circumstances where New Users assess a tenement as being profitable.  This is because the higher 
valuation arrived at by Existing Users will tend to result in Existing Users offering higher prices for 
tenements, thus effectively outbidding the potential new entrants. 

4.7.32 The answer to the question posed in the previous paragraph—whether the pricing differential is likely 
to cause New Users to assess a tenement as having a value materially below that assessed by 
Existing Users, such that it constitutes a material barrier to entry—is not clear cut.   

4.7.33 DBCTM cites entry of New Users into the market in recent years notwithstanding (it submits) those 
entrants being aware of the risks of higher prices (if the DBCT declaration lapses) or differentiated 
pricing for expansion capacity (if the DBCT service remains declared).  However, this analysis 
assumes that market participants have, in fact, assessed these risks as material.  Whether they have 
done so is unknown; it is possible that market participants in truth have regarded these risks as 
negligible.  This lack of information about the market’s assessment of risks limits the inferences that I 
can confidently draw from market activity in recent years.   

4.7.34 DBCT Users rely on modelling to demonstrate that a $3 per tonne cost difference has a material 
impact on valuations.  I accept, as a matter of principle, that the cost differential will depress valuations 

                                                      
121 Part C, section 4.4.1 at page 167. 
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by New Users.  The question is whether this will result in a material barrier to entry.  On their face, the 
results reached by PwC in its analysis (relied upon by the DBCT Users), and also the profit margin 
percentages calculated from the QCA margin analysis referred to at paragraph 4.7.23 above, indicate 
that the impact is material and, accordingly, would be likely to result in a material barrier to entry.  
However, as it lacked the underlying data and methodology, the QCA was unable properly to review 
the PwC analysis.  Similarly, I do not have sufficient access to the underlying data and methodology 
relating to the QCA’s margin analysis to analyse its validity, and further, as noted above, I have some 
concerns about the focus of the QCA’s analysis.  In these circumstances, I do not consider the PwC 
and QCA analyses as sufficiently probative to support, on their own, a finding that a $3 per tonne cost 
difference will result in a material barrier to entry for New Users.  There is also the difficulty of 
determining the extent to which such a difference in price would exist even if the service were 
declared, because of the potential for differentiated charges to apply to expansion capacity.  

Pricing arrangements beyond 2030 

4.7.35 As to the second issue, the Deed Poll and Access Framework have an express term of 10 years.  As 
such, prima facie they will expire in 10 years, i.e. in 2030, whereas the economic life of a coal mine 
typically lasts longer (about 30 years).  In these circumstances I agree with the QCA that it is 
necessary to consider likely pricing arrangements beyond 2030 in a future without declaration, and 
whether these arrangements would materially impact on the ability of New Users to acquire 
development stage tenements.   

4.7.36 I accept the QCA’s recommendations122 that: 

(a) DBCTM has market power, as DBCT is a ‘bottleneck’ or essential service for mines in the 
Goonyella, and it is not constrained by any close substitutes;  

(b) as a business DBCTM has an incentive to maximise profits by seeking to achieve as high an 
access charge as possible.  Given this, and without regard to other potential constraints, 
DBCTM would have the ability and incentive to exercise market power in the absence of 
declaration; 

(c) prospective mine investors make long term investment decisions (over the length of the mine 
life over approximately 30 years) requiring the commitment of sunk investment; and 

(d) mine owners seeking to invest in the 2020–2030 period would need to consider DBCTM’s 
conduct over the economic life of the mine.   

4.7.37 Accordingly, I accept the QCA’s recommendation that a New User’s view when considering investing 
during the period 2020–2030, of what DBCTM will do at and beyond 2030, will have an impact on the 
New User’s decision to enter the development stage tenements market in 2020–2030.123 

4.7.38 In the scenario where DBCT is not declared as a result of the current declaration review process, and 
the Deed Poll and Access Framework govern the access conditions for New Users investing in the 
coal tenements market in the period 2020–2030, I agree with the QCA’s recommendation124 that the 
pricing mechanism that may apply beyond 2030 would depend on DBCTM’s action at that time.  

4.7.39 It is not evident that DBCTM would voluntarily submit an access undertaking under the QCA Act or 
under Part IIIA of the CCA in 2030, as DBCT has an incentive to maximise profit and an access 
undertaking would likely lead to a reduction in rents that DBCTM receives.   

4.7.40 Rather, for the period post 2030, I agree with the QCA that: 

                                                      
122 Part C, section 3.3.4 at page 83.  
123 Part C, section 4.4.1 at page 192. 
124 Part C, section 3.3.6 at page 107. 
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(a) DBCTM could renew the Deed Poll and Access Framework beyond 2030, and thereby retain 
the pricing arrangements (or some variation of them); or 

(b) DBCTM could decide not to renew the Deed Poll and Access Framework, and instead 
attempt to put in place an entirely new form of pricing arrangement beyond 2030.  

4.7.41 DBCT Users submitted that this uncertainty over pricing terms after expiry of the Access Framework 
term in 2030 would harm the environment for competition in the development stage tenements market 
in the period 2020–2030.125   

4.7.42 This submission was addressed by DBCTM in its submissions of 26 April 2019.126  DBCTM 
understood the DBCT User Group’s theory of harm to be: 

(a) New Users will have no certainty as to the terms of access beyond the expiration of the 
Access Framework in 2030; 

(b) this means there will be an asymmetry in the valuations of development stage tenements by 
New and Existing Users leading up to the expiry of the Access Framework; 

(c) as a result, efficient New Users will be deterred from entering the development stage 
tenements market a number of years before those users would seek access to DBCT; and 

(d) therefore, this will result in a material impact on competition during the declaration period.    

4.7.43 In particular, DBCTM submitted that if the effect referred to by the User Group were valid, then it 
would be observable now, given DBCT’s declaration status post-2020 is uncertain as the declaration 
expires in 2020.  DBCTM presented analysis by HoustonKemp which is said shows that there is no 
evidence of new entrants to the coal tenements market being deterred as argued by the User 
Group.127   

4.7.44 DBCTM submitted that if the User Group’s theory was valid, one would expect to see a material 
increase in the proportion of acquisitions involving Existing Users (who would value tenements more 
highly given their evergreen rights to access post-2020), and a decrease in the proportion of 
tenements acquired by New Users (given the purported reduction in valuation and deterrent effect 
cited by the User Group), leading up to the expiry of declaration at DBCT.  Instead what is shown is a 
thriving tenements market, with significant acquisitions by miners who are not Existing Users with 
capacity at DBCT.128 

4.7.45 DBCTM submitted that in 2018 (the year in which the declaration review process began and DBCT’s 
impending declaration expiry was made clear to stakeholders), tenement acquisitions by miners 
without existing capacity at DBCT were at a historic high.  DBCTM stated that this is clear evidence 
that the User Group’s theory of harm (that an asymmetry in terms and conditions of access will deter 
efficient new entrants from entering the coal tenements markets, including the purported uncertainty 
that exists from access being required after the possible expiry of the Access Framework in 2030) is 
nothing more than assertion.129 

4.7.46 DBCTM submitted that Criterion A requires a comparison of the with and without declaration.  In both 
scenarios, the declaration/Access Framework will expire in 2030.  To presume that the 10-year 
declaration period was ongoing would be erroneous.130  DBCTM will likely renew the operation of the 

                                                      
125 Slide 24, DBCT User Group stakeholder forum slides, 20 March 2019. 
126 DBCTM 24 April 2019 at pages 18–22. 
127 Para 81 DBCTM 24 April 2019. 
128 Para 82, 83 DBCTM 24 April 2019. 
129 Para 5 DBCTM 24 April 2019. 
130 Para 68 DBCTM 24 April 2019. 
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Framework for a further term prior to expiration.  The Deed Poll sets out this process and requires 
DBCTM to notify its intention to renew or not renew the Access Framework 12 months before it 
expires.131  DBCTM stated that If DBCTM chose not to renew the Access Framework before its 
expiration it would be at risk of being declared.  As such, DBCTM considers it highly likely that it will 
renew the term of the Access Framework, beyond 2030.132  If DBCTM did not renew the Access 
Framework and the QCA found that DBCTM was not constrained by other factors, access seekers 
would be able to successfully apply for declaration, and access charges post-2030 would be 
determined by the QCA.133 

Finding 

4.7.47 I accept that, in the context of the DBCT service, a decision by mine owners seeking to invest in new 
mines will involve substantial sunk investment.  I also accept that the presence of sunk investments, 
given the length of a mine’s life and the uncertainty (discussed above) about the pricing regime to 
apply after 2030, create the potential for hold-up of new investments.   

4.7.48 The QCA described the hold-up problem in detail in the Queensland Rail Final Recommendation at 
Part B, Appendix A134 where the QCA stated the following: 

'Hold-up' is an economic problem that occurs where the value of an economic agent's relationship-
specific investment is potentially appropriable by that agent's trading partner(s).  Relationship-
specific investments are, by definition, particular to a given business relationship.  For example, a 
supplier's purchase of specialised equipment or machinery to produce inputs specific to a buyer 
represents a relationship-specific investment. 

A relevant feature of this type of investment is that, once made (sunk), its value in alternative uses 
is lower than its value in the current trading relationship.  Further, the more specific the assets are 
to the current relationship, the more difficult it becomes for the investor to redeploy them to other 
uses.  As a result, exit from the relationship is costly. 

Accordingly, at the time of the initial investment decision, both parties have an incentive to make 
the relationship 'work'.  However, once the investment is made (i.e. costs are sunk), the incentives 
of the parties change.  This is because the gains from trade are only realised after the initial 
investment occurs.  As such, the parties have an incentive post-investment to behave strategically 
— should an opportunity arise — in order to appropriate a greater share of the gains from trade.  
The risk of this type of opportunistic behaviour is known as the hold-up problem. 

4.7.49 Although hold-up may be a risk in a future with declaration as well as a future without declaration, I 
consider that the risk of hold-up is heightened in a future without declaration.  I do so for the following 
reasons. 

4.7.50 In a future without declaration, with access conditions in the 2020–2030 period governed by the Deed 
Poll and Access Framework, for the post-2030 period: 

(a) Existing Users will be protected by the terms of their evergreen agreements and will likely 
have minimal concern regarding the risk of hold-up in the post-2030 period. 

(b) For New Users, although the QCA concluded (as set out in paragraph 4.6.16 above) that 
contractual constraints and the threat of declaration would constrain DBCTM such that it is 
likely that DBCTM, post-2030, would retain the pricing arrangements (or some variation of 
them) in the Deed Poll and Access Framework beyond 2030, I have determined that is not 
so.  That is because: 

                                                      
131 Para 68 DBCTM 24 April 2019. 
132 Para 72 DBCTM 24 April 2019. 
133 Para 68, 74 DBCTM 24 April 2019. 
134 Part B, Appendix A at pages 214–224. 
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(i) DBCTM is under no obligation to renew the Deed Poll and Access Framework  
beyond 2030.  Accordingly, the only factors that would cause DBCTM to do so 
are the threat of declaration and a desire to avoid the uncertainty that would 
result in the absence of the Deed Poll and Access Framework.  I have already 
determined that if DBCTM is not declared as a result of the current declaration 
review process, the threat of declaration is unlikely to be a significant constraint 
on DBCTM in the future. 

(ii) Given DBCTM’s profit maximising incentive, post-2030 (as accepted by the QCA) 
it would be in DBCTM’s interests to seek to increase its prices, either by not 
renewing the Deed Poll and Access Framework or renewing them in an amended 
version that imposed a price difference cap of greater than $3 per tonne135 or 
otherwise increased prices.136 

(iii) I do not think that the user agreements entered into by New Users in the period 
2020–2030 will impose a material pricing constraint on DBCTM post-2030 if the 
Deed Poll and Access Framework are not renewed.  This is because it is 
proposed that those user agreements will prescribe the use of the pricing 
methodology in the Deed Poll and Access Framework, but the Deed Poll and 
Access Framework do not set out the pricing mechanisms that are to apply in the 
period post 2030 in the event they are not renewed.  As such, the pricing 
provisions of the user agreements will cease to be a binding constraint once the 
Deed Poll and Access Framework have expired.  

(iv) Further, if DBCTM were to renew the Deed Poll and Access Framework, it is 
likely to want to do so in an amended form that allows it to charge a higher price.  
In this scenario, the only constraints on DBCTM are, first, the threat of declaration 
and, secondly, the ability of users (via arbitration and litigation, if necessary) to 
prevent the changes taking effect on the basis they contravene the amendment 
provisions of the Deed Poll and Access Framework.  I have already determined 
these are only limited constraints. 

(v) Accordingly, a New User considering entering a user agreement under the 
Access Framework in the period 2020–2030 would face considerable uncertainty 
as the pricing regime to which it will be subject after 2030. 

4.7.51 In considering these issues, I have considered DBCTM’s submissions, based on HoustonKemp’s 
analysis, that if New Users were likely to be deterred from entering the development stage tenements 
market because of uncertainty about terms of access in the absence of declaration, this would have 
been seen in the period leading up to 2020.  However, I am not persuaded by this submission 
because: 

(a) given declaration already exists the competitive nature of the market does not indicate that 
declaration would not promote material increase in competition; and 

(b) as discussed earlier, it assumes that market participants regard there as being a material 
risk that DBCT will not be declared, but it is not known that participants had this expectation.  
Indeed, given the focus of the access regime on natural monopolies, it seems probable that 
market participants have been operating an assumption that DBCT will continue to be 

                                                      
135 Part C, section 4.4.1 at page 174. 
136 Part C, section 3.3.4 at page 83.  
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regulated until there is a competitive option in the market (that is, until DBCT is no longer a 
natural monopoly).    

4.7.52 In my view, given the significant sunk costs involved in acquiring and developing a mine, the  
uncertainty for New Users as to the pricing that will apply after 2030 is likely to give rise to concerns 
on the part of those New Users about the risk of hold-up.   

4.7.53 I am of the view that the risk of hold-up for New Users is sufficient to discourage New Users from 
entering the development stage tenements market.  In particular, given the concern of users 
expressed in the various stakeholder submissions regarding the impact on investment decisions of an 
increase in pricing (or uncertainty in pricing) and uncertainty in other terms of access, I regard it as 
reasonable to conclude, and do conclude, that New Users’ decisions to invest in the development 
stage tenements market will be materially impacted by that uncertainty beyond 2030.  

4.7.54 In addition, the presence of hold-up risk for New Users is likely to create a further asymmetry in the 
market.  This is because for Existing Users, the evergreen nature of their existing user agreements 
(including the pricing provisions) mean that they do not face the risk of hold-up in respect of capacity 
governed by those existing user agreements.  To the extent that Existing Users have spare capacity 
under their user agreements which they can apply to a new tenement, this will provide those Existing 
Users with a risk (and hence cost) advantage over New Users when competing for the acquisition of 
tenements. 

4.7.55 The question then is whether declaration would remove this risk of hold-up, or at least do so to an 
extent such that it would lead to access or increased access that would promote a material increase in 
competition.  I have determined that it would.  Declaration is unlikely to completely remove the risk of 
hold-up.  This is because declaration is only for a finite period—in the current case, 10 years is 
proposed—and potential users will face some uncertainty during the declaration period as to the 
access regime that will apply after that period (that is, after the then-current declaration is due to 
expire).  However, I have determined that declaration will substantially reduce the risk of hold-up.  This 
is because access agreements entered into under the declaration are likely to be evergreen 
agreements.137  As such, New Users entering the development stage tenements market in the period 
2020–2030 will know they will get the protection of an evergreen user agreement that will continue to 
apply after 2030.  New Users therefore will likely have significantly less concern regarding the risk of 
hold-up in the post-2030 period.  The adverse competition effects resulting from the risk of hold-up, 
discussed above, would thereby largely if not entirely be avoided.   

4.7.56 As a result, by reducing the risk of hold-up, I am satisfied that access (or increased access) as a result 
of declaration of the DBCT service would promote a material increase in competition in the 
development stage tenements market. 

The Coal Tenements Market—operating mines  

4.7.57 I accept the QCA’s recommendation that the market for operating mines is already workably 
competitive, for the reasons set out in the QCA analysis.138 

4.7.58 I further accept the QCA’s recommendation that declaration of the DBCT service is unlikely to have a 
material impact on the environment for competition in the market for predominantly metallurgical coal 
mines in the Hay Point catchment, for the following reasons: 

                                                      
137 DBCTM’s 2019 Draft Access Undertaking Standard Access Agreement includes “evergreen” provisions: see clause 20. 
138 Part C, section 4.4.3 at page 196. 
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(a) Existing Users would be able to exit and sell their mining operation and other Existing Users 
or New Users would be able to acquire those mines and access DBCT capacity on the same 
terms as the seller (i.e. as an Existing User);139 and 

(b) in respect of Existing Users’ evergreen agreements there is a requirement that DBCTM act 
reasonably in relation to change of control and permanent capacity assignments and this 
would apply in a future with and without declaration.140  

4.7.59 Accordingly, I am not satisfied that access (or increased access) as a result of declaration of the 
DBCT service would promote a material increase in competition in the market for operating mines.  

The Coal Export Market 

4.7.60 I accept the submission of DBCTM, noted in the QCA analysis,141 that the seaborne metallurgical coal 
market is already effectively competitive with a large number of participants and prices set by 
reference to international spot prices.   

4.7.61 I accept the QCA’s recommendation that declaration is unlikely to promote a material increase in 
competition in the coal exports market.  I do so: 

(a) for the reasons set out in the QCA analysis;142 and 

(b) because declaration would not have any demand side impacts on the market for 
metallurgical coal, as this is driven by global demand for steel production, which is 
unaffected by declaration. 

4.7.62 Accordingly, I am not satisfied that access (or increased access) as a result of declaration of the 
DBCT service would promote a material increase in competition in the coal exports market.  

The Coal Haulage Services Market (Above-Rail Services) 

4.7.63 The QCA recommended that declaration would not promote a material increase in competition in the 
coal haulage services market in the Goonyella system.  I agree with and accept the reasons for this 
conclusion set out in the QCA analysis,143 except that (for the reasons set out in my discussion of 
Criterion A) I do not accept the QCA’s recommendation that the pricing regime under the Deed Poll 
and Access Framework would be unlikely to have a detrimental impact on the ability of New Users to 
develop tenements into mines.  However, for the other reasons set out in the QCA analysis, I accept 
that declaration would not promote a material increase in competition in the coal haulage services 
market in the Goonyella system. 

4.7.64 Accordingly, I am not satisfied that access (or increased access) as a result of declaration of the 
DBCT service would promote a material increase in competition in the coal haulage services market.  

The DBCT Secondary Capacity Trading Market 

4.7.65 I accept the QCA’s recommendation that declaration would not promote a material increase in 
competition in the DBCT secondary capacity trading market.  I do so for the reasons set out in the 
QCA analysis.144   

                                                      
139 Part C, section 4.4.3 at pages 196–7. 
140 Part C, section 4.4.3 at pages 196–7. 
141 Part C, section 5.2.2 on pages 199–200. 
142 Part C, section 5.2.2 at page 200. 
143 Part C, section 6.2.2 at pages 204–205. 
144 Part C, section 7.2.2 at pages 209–211. 

 



298 QUEENSLAND GOVERNMENT GAZETTE No. 31 [1 June 2020

  
        

 

4.7.66 Accordingly, I am not satisfied that access (or increased access) as a result of declaration of the 
DBCT service would promote a material increase in competition in the DBCT secondary capacity 
trading market. 

The Rail Access Market (Below-Rail Market)  

4.7.67 I accept the QCA’s recommendation that declaration would not promote a material increase in 
competition in the rail access market.  I do so for the reasons set out in the QCA analysis.145   

4.7.68 Accordingly, I am not satisfied that access (or increased access) as a result of declaration of the 
DBCT service would promote a material increase in competition in the rail access market. 

Other Markets  

4.7.69 A number of other dependent markets were identified in stakeholder submissions—port services (e.g. 
pilotage and towage services); coal shipping services; and various mining inputs and services markets 
(such as geological and drilling services, construction services, mining safety services, and mining 
technology services).146 

4.7.70 The QCA recommended that declaration of the DBCT service would not promote a material increase 
in competition in these other markets. 147  I do not accept all the reasons for this conclusion set out in 
the QCA analysis148, as I have determined that declaration is likely to promote a material increase in 
competition in the development stage tenements market.  However, I note the lack of stakeholder 
material to support a conclusion that declaration would promote a material increase in competition in 
these other markets.149  Given this lack of material, I am not satisfied that access (or increased 
access) as a result of declaration of the DBCT service would promote a material increase in 
competition in any of the other identified markets.  

4.8 Overall finding—Criterion A 

4.8.1 For the foregoing reasons, I have determined that access (or increased access) to the DBCT service, 
on reasonable terms and conditions, as a result of declaration of the service would promote a material 
increase in competition in a dependent market (i.e. the development stage tenements market). 

4.8.2 In light of this, I am satisfied that Criterion A is met in relation to the service. 

  

                                                      
145 Part C, section 7.2.2 on pages 212. 
146 Part C, section 9.2 at page 213. 
147 Part C, section 9.2 at page 213. 
148 Part C, section 9.2 at page 213. 
149 Part C, section 9.1 at page 213. 
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5 Criterion C—State significance 
5.1 Overview 

5.1.1 Section 76(2)(c) of the QCA Act (Criterion C) provides that one of the criteria about which I must be 
satisfied in order to declare the service is that the facility for the service is significant, having regard to 
its size or its importance to the Queensland economy.    

5.2 The relevant facility for the service 

5.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.1 above and identifying the 
facility for the service at paragraph 3.3.1 above.  

5.3 Size or importance  

5.3.1 In considering whether the relevant facility for the service is significant having regard to its size or 
importance to the Queensland economy, I note and accept: 

(a) from the QCA, that the DBCT site is 2.38km from the rail in-loading stations to the shore-side 
jetty head, with the wharves a further 3.8km offshore;150 

(b) from the QCA, that DBCT is Queensland’s largest common-user coal export terminal;151 

(c) from DBCT Users, that in 2016–17, coal royalties delivered $3.4 billion in revenue to the 
Queensland Government, DBCT handled 31% of Queensland’s total coal exports, and that 
coal exported through DBCT contributed approximately $1.2 billion of the revenue;152 and 

(d) from Peabody, that the facility directly and indirectly employs approximately 350 workers.153  

5.4 Overall finding – Criterion C 

5.4.1 On the basis of this information, I have accepted the QCA’s recommendation154 that given DBCT’s 
physical size and capacity, as well as its contribution to Queensland’s coal exports, royalties and 
employment, the facility for the coal handling service at DBCT satisfies Criterion C. 

6 Criterion D—Promote the Public Interest 
6.1 Overview  

6.1.1 Section 76(2)(d) of the QCA Act (Criterion D) provides that the one criteria about which I must be 
satisfied in order to declare the service is that access (or increased access) to the service, on 
reasonable terms and conditions, as a result of declaration of the service would promote the public 
interest.  

6.1.2 Section 76(5) of the QCA Act provides that, in considering Criterion D, I must have regard to the 
following matters-  

(a) if the facility for the service extends outside Queensland: 

(i) whether access to the service provided outside Queensland by means of the 
facility is regulated by another jurisdiction; and 

(ii) the desirability of consistency in regulating access to the service; 

                                                      
150 Part C, section 10.2.2 at page 214. 
151 Part C, section 10.2.2 at page 217. 
152 DBCT Users, 30 May 2018, schedule 3 at pages 43–44. 
153 Peabody, 30 May 2018, section 3.4 at page 12. 
154 Part C, section 10.3 at page 218. 
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(b) the effect that declaring the service would have on investment in: 

(i) facilities; and 

(ii) markets that depend on access to the service; 

(c) the administrative and compliance costs that would be incurred by the provider of the service 
if the service were declared; and 

(d) any other matter I consider relevant.  

6.1.3 In assessing Criterion D, I agree with the analysis of the QCA155 that there is no particular level at 
which the public interest needs to be promoted to satisfy Criterion D, and I agree with and have 
applied the approach set out in the QCA Approach.156  

6.1.4 I note that section 76(5)(c) of the QCA Act may limit the consideration of DBCTM’s administrative and 
compliance costs to those costs that it bears directly, but I have considered costs that are passed 
through to access holders via access charges in the “other matters” set out below.  

6.2 The relevant service 

6.2.1 I have stated my findings identifying the relevant service at paragraph 3.2.1 above.  

6.3 Whether the facility for the service extends outside Queensland 

6.3.1 As it is not in dispute that the facility for the service does not extend outside Queensland, I have not 
considered the matters in section 76(5)(a) of the QCA Act any further. 

6.4 Whether there would be access (or increased access) to the service, on reasonable terms and 
conditions, as a result of declaration 

6.4.1 I have stated my findings in relation to whether there would be access (or increased access) to the 
service, on reasonable terms and conditions, as a result of declaration when addressing Criterion A, at 
section 4 above. 

6.5 Investment in DBCT 

6.5.1 I am satisfied that declaration would have a net positive impact on the incentives to invest in facilities.  
I consider that access as a result of declaration of the DBCT service would promote efficient entry into 
the development stage tenements market, such that efficient entry into that market would be materially 
affected, compared to without declaration (see the consideration of Criterion A, above).  This is likely 
to result in efficient investment in mining operations that is likely to have an overall impact on the 
incentives to invest in the coal supply chain more generally. 

6.5.2 In reaching this conclusion I note and accept the QCA analysis that:157 

(a) the risk of asset stranding is low;  

(b) regulatory error is unlikely to have a material negative impact on investment incentives; 

(c) declaration is unlikely to lead to investment delays compared to a future without declaration; 
and  

(d) declaration is unlikely to distort the inter-terminal pattern of investment.  

  

                                                      
155 Part C, section 11.2.2 at page 221. 
156 QCA Approach, section 2.6.4 at pages 26–27. 
157 Part C, section 11.3.2 at pages 226–229. 
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6.6 Investment in other facilities 

6.6.1 As set out in paragraph 6.5.1, I consider that declaration is likely to result in efficient investment in 
mining operations that is likely to have an overall impact on the incentives to invest in the coal supply 
chain more generally.  It follows I regard declaration as likely to promote investment in the coal supply 
chain, for example, in the coal haulage services market (above-rail services) and the rail access 
market (below-rail services) compared to a future without declaration. 

6.6.2 I am therefore satisfied that declaration would have a net positive impact on investment in other 
facilities.   

6.7 Investment in markets that depend on access to the service 

6.7.1 I am satisfied that the declaration of the DBCT service will promote investment in a market that 
depends on access to the service.  

6.7.2 In reaching this view, I note my decision, set out above, that Criterion A is satisfied for DBCT.  I accept 
that the impact of declaration on investment in dependent markets depends in part on the extent to 
which declaration impacts competition in those markets, as the perceived ability to compete effectively 
in the market will underpin investment incentives and investor confidence. 

6.7.3 Accordingly, I note and accept that: 

(a) declaration of the DBCT service will promote efficient investment in the development stage 
tenements market for the reasons set out in section 4 above, in particular because:  

(i) New Users would be exposed to DBCTM seeking to expropriate the value of their 
sunk investment following the expiry of the Deed Poll and Access Framework in 
September 2030, whereas Existing Users would not face this same risk due to 
their evergreen agreements; 

(ii) without declaration this risk of hold-up faced by New Users would create a barrier 
to efficient entry in the development stage tenements market, which would have a 
material and adverse impact on efficient entry in that market;  

(b) the market for development stage tenements in the Hay Point region is of sufficient size and 
significance158 to mean that incentivising investment in this market would promote the public 
interest; and 

(c) if this investment is foregone, the community also, in my view, foregoes the wider economic 
benefits of maximising the value of the State’s coal resources, including increased coal 
royalties, employment and associated regional development (see further below).    

6.8 Administration and compliance costs 

6.8.1 I accept the QCA’s recommendation for the reasons set out in the QCA analysis159 that administrative 
and compliance costs with declaration would not be materially different compared to the costs in a 
future without declaration.  I note and accept that: 

(a) the Deed Poll and Access Framework are intended to mirror in all material respects DBCT’s 
2017 QCA regulated access undertaking;   

                                                      
158 Part C, section 4.4.1 at pages 131–132 which notes that the Hay Point (Goonyella) region accounts for 74% of Queensland’s metallurgical 
coal production by catchment over the 2015–2016 to 2017–2018 period; See also my findings on Criterion C in section 5 above.  
159 Part C, section 11.5.2 at page 234–237. 
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(b) that the coordination costs incurred by DBCTM of dealing with multiple users are unlikely to 
be different with or without declaration.  DBCT will remain an open-access, common-user 
terminal without declaration, and the costs associated with DBCT remaining an open access 
facility will continue to be incurred without declaration;160 and 

(c) the QCA levy amounts to only a small subset of administrative and compliance costs, such 
that it is unlikely to create a consequential difference in the overall costs of declaration 
(compared to those incurred in a future without declaration), and the evidence of DBCTM161 
that the QCA levy is a minor part of the total administrative and compliance costs.162 

6.9 Other matters 

6.9.1 In reaching my decision regarding Criterion D, I have considered the following other matters: 

(a) costs incurred by access seekers and holders: For the reasons set out in the QCA 
analysis,163 I consider that while there may be a minor difference in administrative and 
compliance costs incurred by access seekers and holders between declaration and non-
declaration, any difference is unlikely to be material enough to affect the public interest; 

(b) environmental considerations: I accept, for the reasons set out in the QCA’s analysis164 that 
environmental considerations have not been shown to have a material impact (either positive 
or negative) on the issue of whether increased access resulting from declaration would 
promote the public interest; and 

(c) wider economic benefits and efficiency benefits: I have determined that if the investment in 
the development stage tenements market referred to in paragraph 6.7.3 above is foregone, 
the community also foregoes wider economic benefits in the form of maximising the value of 
the State’s coal resources, including increased coal royalties, employment and associated 
regional development.   

6.9.2 I have had regard to the object of part 5 of the QCA Act (see section 69E), namely that: 

The object of this part is to promote the economically efficient operation of, use of and investment 
in, significant infrastructure by which services are provided, with the effect of promoting effective 
competition in upstream and downstream markets. 

6.9.3 Given my conclusions set out above, I regard a decision to declare the DBCT service as consistent 
with that object. 

6.9.4 In the context of Criterion D, I have also considered whether declaration of the service would be 
compatible with the Human Rights Act 2019 (HR Act).  For the reasons set out in the section 7, I 
consider that the declaration of the service would be consistent with the obligations imposed on public 
entities under that Act.   

6.9.5 Apart from the matters set out above, I do not consider that there are any other matters that are 
relevant to my decision on Criterion D.  

  

                                                      
160 Part C, section 11.5.2 at page 237. 
161 DBCTM, 16 July 2018, section 4.4, figure 19 at page 110 (Issue 13). 
162 Part C, section 11.5.2 at page 237. 
163 Part C, section 11.6.2 at pages 240–241. 
164 Part C, section 11.6.3 at page 242 and section 11.7 at pages 246-247.  
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6.10 Overall finding – Criterion D 

6.10.1 I have found that declaration is: 

(a) likely to promote investment in the DBCT facility; 

(b) likely to promote investment in dependent markets; 

(c) unlikely to lead to a material difference in administrative and compliance costs; and  

(d) likely to promote other potential public interest benefits. 

6.10.2 Having weighed all of the costs and benefits, I consider that there is a net public benefit in declaring 
the DBCT service.  Accordingly, I am satisfied that Criterion D is met in relation to the DBCT service. 

7 Human rights considerations 
7.1 Overview 

7.1.1 Section 58(1) of the HR Act makes it unlawful for a public entity: 

(a) to act or make a decision in a way that is not compatible with human rights; or 

(b) in making a decision, to fail to give proper consideration to a human right relevant to the 
decision. 

7.1.2 Section 58(5) of the HR Act provides that, for section 58(1)(b), giving proper consideration to a human 
right in making a decision includes, but is not limited to: 

(a) identifying the human rights that may be affected by the decision; and 

(b) considering whether the decision would be compatible with human rights.  

7.1.3 I accept that the threshold for engaging a human right is low, and that for this purpose human rights 
must be construed in the broadest possible way.  

7.1.4 In accordance with section 58(1) of the HR Act, I have considered whether declaration of the DBCT 
service would be compatible with human rights.  

7.1.5 The only human rights which I consider may be affected by the declaration of the DBCT service are: 

(a) the right of individuals not to be arbitrarily deprived of property (HR Act section 24(2));  

(b) the right to life (HR Act section 16); 

(c) the right to equality and non-discrimination (HR Act section 15) (on the basis of 
intergenerational equity); and  

(d) the right of children to protection in their best interests (HR Act section 26(2)). 

7.1.6 I refer to the human right in paragraph 7.1.5(a) above as “arbitrary deprivation of property”.  The 
human rights in paragraphs 7.1.5(b), 7.1.5(c) and 7.1.5(d) above can be described as “rights 
potentially related to climate change”.  

7.2 Arbitrary deprivation of property 

7.2.1 The declaration of the DBCT service may limit the human right not to be arbitrarily deprived of property 
(section 24 of the HR Act).  

7.2.2 The concept of “arbitrary deprivation of property” is a wide one and a deprivation may be arbitrary 
notwithstanding that it is authorised by law.  

7.2.3 Although the entities whose property may be directly affected by the declaration are corporations, and 
although the stakeholders in the review of the declarations are corporations, it is conceivable that 



304 QUEENSLAND GOVERNMENT GAZETTE No. 31 [1 June 2020

  
        

 

declarations may affect individuals’ right not to be arbitrarily deprived of their property (e.g. shares in 
relevant companies).  

7.2.4 However, if the declaration of the DBCT service limits the right not to be “arbitrarily deprived of 
property”, I consider that any limitation would be justified under section 13 of the HR Act (and 
therefore compatible with that right under section 8(b) of the HR Act), for these reasons: 

(a) the purpose of the limitation, as indicated in section 69E of the QCA Act, is to promote the 
economically efficient operation of, use of and investment in, significant infrastructure by 
which services are provided, and thereby promote competition in upstream and downstream 
markets; 

(b) that purpose is important; 

(c) the nature of the limitation on the human right is consistent with a free and democratic 
society based on human dignity, equality and freedom. A declaration of a service that 
promotes third party access, a material increase in competition in markets that depend on 
access to that service and that promotes the public interest is not contrary to those 
democratic values;  

(d) the limitation helps to achieve its purpose. That is apparent from the Access Criteria which I 
must be satisfied of in section 76 of the QCA Act before making the declaration of the 
service (or part of the service); 

(e) I am not satisfied that that there is a less restrictive and reasonable available alternative that 
would achieve the purpose of the limitation; 

(f) any effect of the limitation on individuals is likely to be minor: the declaration has been in 
force for several years and there is no suggestion that it has sterilised the use of anyone’s 
property or prevented them earning a living; and 

(g) while any deprivation of property must be taken seriously, given that the limitation would be 
likely to have only a minor impact on individuals, that the purpose that it serves is important, 
and that there are no less restrictive, reasonable alternatives to achieve the same purpose, 
the limitation would not result in arbitrary deprivation.  It would not be capricious, unjust or 
unreasonable (in the sense of being disproportionate to a legitimate purpose).  

7.3 Human rights potentially relating to climate change 

7.3.1 Decisions which facilitate emissions contributing to climate change may conceivably limit a range of 
human rights, including the right to life, the right to equality and non-discrimination (on the basis of 
intergenerational equity) and the right of children to protection in their best interests.     

7.3.2 Against that background, I have considered whether a decision under section 84 of the QCA Act to 
declare the DBCT service would have the consequence of materially increasing the level of coal 
production in Queensland over the period of the declaration.  Such an increase may lead to an 
increase in emissions, potentially affecting climate change.   

7.3.3 While the declaration of the DBCT service is likely to promote investment in the development stage 
tenements market, there is no evidence before me that the declaration would have a material effect on 
the volume of coal exported and consumed overseas.  This will primarily depend on market factors 
such as demand and price. 

7.3.4 I therefore consider that the declaration of the DBCT service would not limit any of the human rights 
potentially relating to climate change, and would therefore be compatible with those rights under 
section 8(a) of the HR Act.  
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Public Service Commission
Brisbane, 28 May 2020

His Excellency the Governor, acting by and with the advice of
the Executive Council, under the provisions of section 92 of the
Public Service Act 2008 , has approved the appointment of
Mr Neil Scales as a Chief Executive, Brisbane, CEO, for a term of
3 years from 4 June 2020.

ANNASTACIA PALASZCZUK MP
PREMIER AND MINISTER FOR TRADE

Public Service Commission
Brisbane, 28 May 2020

I, Annastacia Palaszczuk, Premier and Minister for Trade under
the authority granted to me by section 93(2) of the Public
Service Act 2008 , do hereby appoint Mr Neil Scales as the
Director-General, Department of Transport and Main Roads for a
term of 3 years from 4 June 2020.

ANNASTACIA PALASZCZUK MP
PREMIER AND MINISTER FOR TRADE
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NOTIFICATION OF APPROVED FORM
for use under 

Land Title Act 1994 and Land Act 1994

Commencement
The following form has been approved by the Registrar of Titles 
and Registrar of Water Allocations under delegation from the Chief 
Executive, Department of Natural Resources, Mines and Energy on 2 

Form approved
The following form has been approved:

Form No. Version No. Form Heading

21Z 1 Plan Cover Sheet

Availability of form
The approved form will be available from: 

forms

EV Dann
Registrar of Titles and
Registrar of Water Allocations

Land Act 1994
OBJECTIONS TO PROPOSED ROAD CLOSURE NOTICE 

( 17) 2020
Short title

1. This notice may be cited as the Objections to Proposed Road Closure 
Notice (No 17) 2020
Application for road closure [s.100 of the Act]

2. Applications have been made for the permanent and temporary closure 

Objections
3.(1) An objection (in writing) to the proposed road closures mentioned in 

the Schedule may be lodged with the Regional Service Director, Department 

(2) Latest day for lodgement of objections is 16 July 2020
(3) Any objections received may be viewed by other parties interested in 

the proposed road closure under the provisions of the Right to Information 
Act 2009
whether you would like to be consulted if this issue becomes the subject of 

Right to Information Act 2009.

Plans
4. To obtain copies of the plan of the proposed road closure please 

road is located
SCHEDULE

PERMANENT CLOSURE

1.

2. An area of about 4560 m2 being part of Upper Barron Road abutting 

3.

4. An area of about 136 m2 adjoining Lot 3 on SP202641 (locality of 

5.

6.

7. An area of about 47 m2 being part of Vistula Circuit and Moselle Street 

TEMPORARY CLOSURE

8.

ENDNOTES
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Gazette Advertising, GPO Box 2457, Brisbane QLD 4001.

_____________________________

BRISBANE
5 June 2020
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Transport Infrastructure Act 1994 

Transport Planning and Coordination Act 1994 
 

DECLARATION OF BUSWAY LAND NOTICE (EB8) 2020 
 

Short title 
 
1. This notice may be cited as the Declaration of Busway Land Notice (EB8) 2020. 
 
Land to be declared [s.302 of the Transport Infrastructure Act 1994] 
 

2. The land described in the First Schedule is declared to be busway land. 
 

Interests to be continued [s.28AG of the Transport Planning and Coordination Act 1994] 
 
3. The interests described in the Second Schedule are continued. 

   

FIRST SCHEDULE SECOND SCHEDULE 

Volumetric Lot 193 on SP314997 (being a plan to be registered in 
Queensland Land Registry, Department of Natural Resources, Mines 

and Energy) 

Easement 718877170 benefiting volumetric Lot 193 on SP314997 over 
easements AA, BB, CC, DD and EE on SP227414 

Easement 718877171 benefiting volumetric Lot 193 on SP314997 over 

easement W on SP227413 

Volumetric Lot 34 on SP314991 (being a plan to be registered in 
Queensland Land Registry, Department of Natural Resources, Mines 

and Energy) 

 

Volumetric Lot 35 on SP314992 (being a plan to be registered in 

Queensland Land Registry, Department of Natural Resources, Mines 
and Energy) 

 

Volumetric Lot 163 on SP315002 (being a plan to be registered in 

Queensland Land Registry, Department of Natural Resources, Mines 
and Energy) 

 

Volumetric Lot 164 on SP315002 (being a plan to be registered in 

Queensland Land Registry, Department of Natural Resources, Mines 

and Energy) 

 

Lot 129 on SP315004 (being a plan to be registered in Queensland Land 

Registry, Department of Natural Resources, Mines and Energy) 

 

Lot 17 on SP315009 (being a plan to be registered in Queensland Land 

Registry, Department of Natural Resources, Mines and Energy) 

 

Volumetric Lot 167 on SP315005 (being a plan to be registered in 

Queensland Land Registry, Department of Natural Resources, Mines 

and Energy) 
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Volumetric Lot 168 on SP315006 (being a plan to be registered in 

Queensland Land Registry, Department of Natural Resources, Mines 

and Energy) 

 

Volumetric Lot 37 on SP314993 (being a plan to be registered in 

Queensland Land Registry, Department of Natural Resources, Mines 

and Energy) 

 

Lot 15 on SP241014, Title Reference 40073160  

Lot 14 on SP222217, Title Reference 40073160  

  

Brisbane City 

Eastern Busway 
495/9772 

 
          Mark Bailey 

          Minister for Transport and Main Roads 

 
 

ENDNOTES 

 
1. Published in the Gazette on 5 June 2020. 

2. Not required to be laid before the Legislative Assembly. 

3. The administering agency is the Department of Transport and Main Roads. 
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Local Government

Local Government Act 2009

GLADSTONE REGIONAL COUNCIL
(MAKING OF LOCAL LAW) NOTICE (No. 2) 2020

Title

1. This notice may be cited as Gladstone Regional Council
(Making of Local Law) Notice (No. 2) 2020.

Commencement

2. This notice commences on the date it is published in the
gazette.

Making of subordinate local law

3. Gladstone Regional Council (the “Council”) has, by resolution
dated the 19th day of May 2020, made Animal Management
(Amendment) Subordinate Local Law (No. 1) 2020.

Amendment of subordinate local law

4. The subordinate local law referred to in paragraph 3 amends
Subordinate Local Law No. 2 (Animal Management) 2011.

Leisa Dowling
Chief Executive Officer

© The State of Queensland 2020
Copyright protects this publication. Except for purposes permitted by the Copyright Act, reproduction by whatever 

means is prohibited without prior written permission. Inquiries should be addressed to:
Gazette Advertising, GPO Box 2457, Brisbane QLD 4001.

_____________________________

BRISBANE
5 June 2020
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Queensland Government Gazette 
General

NOTIFICATION OF THE FILLING OF ADVERTISED VACANCIES

The following appointments to various positions have been made in accordance with the provisions of
 the Public Service Act 2008 .

NOTIFICATION OF THE FILLING OF APPOINTMENTS PART I

A public service officer, tenured general employee or a tenured public sector employee of a public sector unit listed in schedule 1
of Public Service Regulation 2008  who wishes to appeal against a promotion listed in Part 1 must give a written Appeal Notice
within 21 days following gazettal of the promotion to – 

Industrial Registrar
Industrial Registry

Email: qirc.registry@qirc.qld.gov.au
Web Address: www.qirc.qld.gov.au for Appeal Notice

For general enquiries prior to lodgement of an appeal:
Contact Industrial Registry on 1300 592 987 or email QIRC.registry@qirc.qld.gov.au

APPOINTMENT PART I – APPEALABLE

Reference 
Number

Vacancy Date of 
Appointment

Name of Appointee Previous Position and Classification 
(Unless otherwise indicated)

Department of Child Safety, Youth and Women

341394/20 Senior Child Safety Officer,
Child and Family, Region – South 
West Queensland, Service Delivery, 
Ipswich (PO4)

Date of duty Taylor, Nicole Child Safety Officer,
Child and Family, Region – South 
West Queensland, Service Delivery, 
Ipswich (PO3)

340123/20 Senior Team Leader,
Child and Family, Region – South
East Queensland, Service Delivery, 
Brisbane (PO5)

Date of duty Aspey, Rachel Leanne Senior Adoption Officer,
Child and Family, Region – South 
East Queensland, Service Delivery, 
Brisbane (PO4)

341394/20 Senior Child Safety Officer,
Child and Family, Region – South 
West Queensland, Service Delivery, 
Ipswich (PO4)

Date of duty Meader, Alison Louise Child Safety Officer,
Child and Family, Region – South 
West Qld, Service Delivery, 
Ipswich (PO3)
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Department of Education

NCR
343885/20P

Head of Department, Redcliffe State 
High School, North Coast Region (HOD)

13-07-2020 Martin-Gaskell, 
Lauren Georgina

Teacher, Redcliffe State High School, 
North Coast Region (TCH)

MER
341913/20P

Head of Department (Curriculum), 
Rochedale State School, 
Metropolitan Region (HOD)

01-06-2020 Grimson, Thomas 
Andrew

Teacher, Rochedale State School, 
Metropolitan Region (TCH)

DSR
341009/20P

Head of Department – Continuing 
Education, Centenary Heights State 
High School, Darling Downs South 
West Region (HOD)

28-05-2020 McMillan, David 
Robert Andrew

Teacher, Centenary Heights State 
High School, Darling Downs South 
West Region (TCH)

FNR
339924/20P

Guidance Officer, 
Gordonvale State High School, 
Far North Queensland Region (GO)

13-07-2020 Veronese, Kathryn 
May

Teacher, Yarrabah State School – 
Special Education Program, 
Far North Queensland Region (TCH)

MER
319387/19P

Payroll Services Officer, Payroll 
Services, Metropolitan Region, 
Human Resources Branch, People 
and Executive Services Division, 
Mount Gravatt (AO3)

08-06-2020 Hillsdon, Alexandra Administrative Officer, Payroll 
Services, Metropolitan Region, 
Human Resources Branch, People 
and Executive Services Division, 
Mount Gravatt (AO2)

MER
319387/19P

Payroll Services Officer, Payroll 
Services, Metropolitan Region, 
Human Resources Branch, People 
and Executive Services Division, 
Mount Gravatt (AO3)

08-06-2020 D’Onofrio, Bianca Administrative Officer, Payroll 
Services, Metropolitan Region, 
Human Resources Branch, People 
and Executive Services Division, 
Mount Gravatt (AO2)

CO
342462/20P

Web Developer, Web and Digital 
Production Unit, Information and 
Technologies Branch, Corporate 
Services Division, Brisbane (TO4)

15-06-2020 Tolentino, Hans 
Michel

Technical Officer, Curriculum into the 
Classroom Unit, State Schools – 
Performance Branch, State Schools 
Division, Brisbane (TO3)

Department of Education – Office of Industrial Relations

339582/20 Registry Officer (Listings),
Industrial Registry, Queensland 
Industrial Relations Commission, 
Brisbane City (AO4)

Date of duty Kearney, Kevin Court Services Officer, Queensland 
Court Services, Justice Services, 
Department of Justice and
Attorney-General, Brisbane (AO3)

Queensland Corrective Services

337887/20 Senior Case Manager, South Coast 
Region, Probation and Parole,
Statewide Operations, Woodridge (PO3)

Date of duty Coote, Melissa Case Manager, South Coast Region, 
Probation and Parole, Statewide 
Operations, Southport (PO2)

337887/20 Senior Case Manager, South Coast 
Region, Probation and Parole,
Statewide Operations, Woodridge (PO3)

Date of duty Excell, Taylah Case Manager, South Coast Region, 
Probation and Parole, Statewide 
Operations, Southport (PO2)

326404/19 Probation and Parole Supervisor,
Northern Region, Probation and Parole,
Statewide Operations, Aitkenvale (AO6)

Date of duty Riddell, Jennifer Senior Case Manager, Northern Region,
Probation and Parole, Statewide 
Operations, Townsville (PO3)

Queensland Police Service

335928/20 Court Liaison Officer, Prosecution 
Services, Legal Division, Cairns (AO3)

Date of duty Puxty, Jenny Maree Administrative Officer, Far North District,
Northern Region, Cairns (AO2)

326897/19 Principal Project Officer, 
Organisational Capability Command, 
Brisbane City (AO7)

Date of duty Farmer, Carmel Ellen 
Therese

Senior Business Analyst, Core 
Systems, Organisational Capability 
Command, Brisbane City (AO6)

APPOINTMENT PART I – APPEALABLE

Reference 
Number

Vacancy Date of 
Appointment

Name of Appointee Previous Position and Classification 
(Unless otherwise indicated)
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Department of Transport and Main Roads

328091/19 Senior Engineer (Civil), North 
Queensland Region, Program Delivery 
and Operations, Infrastructure 
Management and Delivery,
Townsville (PO4)

Date of duty Liu, Denton Engineer (Civil), North Queensland 
Region, Program Delivery and 
Operations, Infrastructure 
Management and Delivery,
Townsville (PO3)

338758/20 Advisor, Customer Service 
Operations, Customer Services, 
Customer Services, Safety and 
Regulation, Carseldine (AO4)

Date of duty Buckley, Daniel Senior Processing Officer, Customer 
Service Operations, Customer 
Services, Customer Services, Safety 
and Regulation, Carseldine (AO3)

342429/20 Senior Operations Officer,
Regional Operations, Passenger 
Transport Services, TransLink, 
Rockhampton (AO5)

Date of duty Gilbert, Catherine Operations Officer,
Regional Operations, Passenger 
Transport Services, TransLink, 
Rockhampton (AO4)

339683/20 Project Officer, Program Delivery, 
Land Transport Safety and Regulation, 
Customer Services, Safety and 
Regulation, Brisbane (AO4)

Date of duty Ngalu, Natasha Policy Support Officer, Program 
Delivery, Land Transport Safety and 
Regulation, Customer Services, Safety 
and Regulation, Brisbane (AO3)

335291/20 Senior Policy Advisor, Service Policy, 
Passenger Transport Integration, 
TransLink, Brisbane (AO6)

Date of duty Rosalky, Ilana Executive Assistant, Service Delivery, 
Housing Homelessness and Sport, 
Department of Housing and Public 
Works, Brisbane (AO4)

337635/20 Data Analyst, Strategy and 
Engagement, Customer Services, 
Customer Services, Safety and 
Regulation, Carseldine (AO4)

Date of duty Layne, Matthew Senior Processing Officer, Customer 
Services Operation, Customer 
Services, Customer Services, Safety 
and Regulation, Carseldine (AO3)

343775/20 Manager (Program Support), Central 
Queensland Region, Program Delivery 
and Operations, Infrastructure 
Management and Delivery, 
Barcaldine (AO6)

Date of duty Biddulph, Tryphena Finance Advisor, Central Queensland 
Region, Program Delivery and 
Operations, Infrastructure 
Management and Delivery, 
Barcaldine (AO5)

* 336979/20 Construction Worker (Supervisor), 
North, RoadTek, Infrastructure 
Management and Delivery, 
Rockhampton (CW10)

Date of duty Wason, Gideon Construction Worker Band B,
North, RoadTek, Infrastructure 
Management and Delivery, 
Rockhampton (CW08)

341930/20 Manager (Correspondence), Cabinet 
Legislation and Executive Services,
Governance, Corporate, Brisbane (AO8)

Date of duty Bull, Tracy-Ann Principal Advisor, Cabinet Legislation 
and Executive Services, Governance, 
Corporate, Brisbane (AO7)

339783/20 Senior Project Manager (Electrical), 
South, RoadTek, Infrastructure 
Management and Delivery, 
Maroochydore (AO7)

Date of duty Hammond, Stewart Project Manager, South,
RoadTek, Infrastructure
Management and Delivery, 
Caboolture (AO5)

338159/20 Construction Technician, South, 
RoadTek, Infrastructure Management 
and Delivery, Sunshine Coast (TO2)

Date of duty Baldwin, Dean Construction Worker Band B, South, 
RoadTek, Infrastructure Management 
and Delivery, Caboolture (CW09)

342936/20 Principal Legal Officer, Office of 
Corporate Counsel, Governance, 
Corporate, Brisbane (PO6)

Date of duty Smith, Jordan Senior Legal Officer, Office of 
Corporate Counsel, Governance, 
Corporate, Brisbane (PO5)

APPOINTMENT PART I – APPEALABLE

Reference 
Number

Vacancy Date of 
Appointment

Name of Appointee Previous Position and Classification 
(Unless otherwise indicated)
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NOTIFICATION OF THE FILLING OF APPOINTMENTS PART II

Appointments have been approved to the undermentioned vacancies.
Appeals do not lie against these appointments.

339739/20 Principal Engineer (Maintenance), 
North Coast and Wide Bay/Burnett 
Region, Program Delivery and
Operations, Infrastructure Management
and Delivery, Maroochydore (PO5)

Date of duty Logan, Gerard Senior Engineer (Civil), North Coast 
and Wide Bay/Burnett Region, 
Program Delivery and Operations, 
Infrastructure Management and 
Delivery, Maroochydore (PO4)

* Advertised as various Classifications.

APPOINTMENTS PART II – NON-APPEALABLE

Reference 
Number

Vacancy Date of Appointment Name of Appointee

Department of Education

SER
341616/20P

Deputy Principal, Eagleby State School, 
South East Region (DP)

01-06-2020 Kemp, Beverley Jane

FNR
335516/20P

Head of Campus, Tagai State College – Horn Island 
Campus, Far North Queensland Region (Lv2)

01-06-2020 Deady, Matthew Peter

CO
342478/20P

Director, Enterprise Technology Services Unit, 
Information and Technologies Branch, 
Corporate Services Division, Brisbane (SO)

08-06-2020 Prior, Kevin Gregory

Department of Housing and Public Works

* 340771/20 Executive Director Human Resources,
Corporate Services, Brisbane (SES2L)

Date of duty Weinert, Mark

# 336818/20 Chief Digital Officer, Digital Business Group,
Corporate Service, Brisbane (SES2H)

Date of duty Morrison, Andrew

* Contract for five (5) years.
# Contract for three (3) years.

Queensland Fire and Emergency Services

QFES
7505/20

Chief Superintendent (FCHIEF), Queensland Fire and 
Emergency Services, North Coast (FCHIEF)

Date of duty Gill, James

QFES
7505/20

Chief Superintendent (FCHIEF), Queensland Fire and 
Emergency Services, Brisbane (FCHIEF)

Date of duty Reading, Kevin

QFES
7505/20

Chief Superintendent (FCHIEF), Queensland Fire and 
Emergency Services, Brisbane (FCHIEF)

Date of duty Bulow, Matthew

Queensland Health

* 338059/20 Executive Director, Finance, Finance Branch,
Corporate Services, Kedron (AES2(H))

Date of duty Mathas, Anthony

* Contract for a period up to five (5) years with possible extension.

APPOINTMENT PART I – APPEALABLE

Reference 
Number

Vacancy Date of 
Appointment

Name of Appointee Previous Position and Classification 
(Unless otherwise indicated)
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Department of State Development, Manufacturing, Infrastructure and Planning

* 342403/20 Marketing Lead Property Development, Economic 
Development Queensland Engagement and Marketing,
Economic Development Queensland Development Strategy,
Economic Development Queensland, Brisbane (SO)

Date of duty Granfield, Matthew

* Temporary from 01-06-2020 to 02-06-2023.

Department of Transport and Main Roads

340340/20 Director (Road Design), Geospatial, Design and 
Capability, Engineering and Technology, Infrastructure 
Management and Delivery, Brisbane (SO)

Date of duty Saba, Pooya

Department of Youth Justice

* 336697/20 Senior Executive Director, Youth Justice Services, 
Brisbane (SES3(H))

Date of duty Hegarty, Darren

* Contract for five (5) years.

APPOINTMENTS PART II – NON-APPEALABLE

Reference 
Number

Vacancy Date of Appointment Name of Appointee
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Acquisition of Land Act 1967
Cross River Rail Delivery Authority Act 2016

TAKING OF LAND NOTICE (No. 1) 2020

Short title
1. This notice may be cited as Taking of Land Notice

(No. 1) 2020.

Land to be taken [s.9 of the Acquisition of Land Act 1967 ]
2. The land described in Schedule 1 is taken by the Cross

River Rail Delivery Authority as a constructing authority for
the purpose of delivering the Cross River Rail Project and
vests in the Cross River Rail Delivery Authority for an estate
in fee simple on and from 5 June 2020.

SCHEDULE 1
Land to be Taken for the Purpose of Delivering the

Cross River Rail Project
Lot 9 on Crown Plan B118233, whole of Title Reference 14305236.

CRR/06225

Lot 2 on RP 612, whole of Title Reference 14305236.
CRR/06225

Lot 9 on Crown Plan B118233, whole of Title Reference 14305237.
CRR/06225

Lot 2 on RP 612, whole of Title Reference 14305237.
CRR/06225

Lot 9 on Crown Plan B118233, whole of Title Reference 14305238.
CRR/06225

Lot 2 on RP 612, whole of Title Reference 14305238.
CRR/06225

Lot 9 on Crown Plan B118233, whole of Title Reference 14305239.
CRR/06225

Lot 2 on RP 612, whole of Title Reference 14305239.
CRR/06225

Lot 9 on Crown Plan B118233, whole of Title Reference 14305240.
CRR/06225

Lot 2 on RP 612, whole of Title Reference 14305240.
CRR/06225

An area of about 68m² being part of Lot 1 on RP612 contained
in Title Reference 16854241 as shown approximately on Plan
CRR-06226-NIR-021-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

An area of about 68m² being part of Lot 1 on RP612 contained
in Title Reference 16860183 as shown approximately on Plan
CRR-06226-NIR-021-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

An area of about 68m² being part of Lot 1 on RP612 contained
in Title Reference 16860184 as shown approximately on Plan
CRR-06226-NIR-021-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

An area of about 68m² being part of Lot 1 on RP612 contained
in Title Reference 16860185 as shown approximately on Plan
CRR-06226-NIR-021-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

An area of about 68m² being part of Lot 1 on RP612 contained
in Title Reference 16860186 as shown approximately on Plan
CRR-06226-NIR-021-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

An area of about 68m² being part of Lot 1 on RP612 contained
in Title Reference 18690173 as shown approximately on Plan
CRR-06226-NIR-021-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

A volume of about 5,297m³ being part of Lot 1 on RP612 contained
in Title Reference 16854241 as shown approximately on Plan
CRR-06226-NIR-120-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

A volume of about 5,297m³ being part of Lot 1 on RP612 contained
in Title Reference 16860183 as shown approximately on Plan
CRR-06226-NIR-120-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

A volume of about 5,297m³ being part of Lot 1 on RP612 contained
in Title Reference 16860184 as shown approximately on Plan
CRR-06226-NIR-120-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

A volume of about 5,297m³ being part of Lot 1 on RP612 contained
in Title Reference 16860185 as shown approximately on Plan
CRR-06226-NIR-120-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

A volume of about 5,297m³ being part of Lot 1 on RP612 contained
in Title Reference 16860186 as shown approximately on Plan
CRR-06226-NIR-120-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

A volume of about 5,297m³ being part of Lot 1 on RP612 contained
in Title Reference 18690173 as shown approximately on Plan
CRR-06226-NIR-120-A held in the office of the Cross River Rail
Delivery Authority, Brisbane.

CRR/06226

ENDNOTES

1. Made by the Governor in Council on 4 June 2020.
2. Published in the Gazette on 5 June 2020.
3. Not required to be laid before the Legislative Assembly.
4. The administering agency is the Cross River Rail Delivery

Authority.

Education (General Provisions) Act 2006

STATE SCHOOL ENROLMENT MANAGEMENT PLAN 
(State school EMP)

This Gazettal Notice supersedes all previous gazettal notices
for the State schools listed below. In accordance with Chapter
8, Part 3, Section 170, of the Education (General Provisions) Act
2006 , a State school EMP for the State schools listed below has
been prepared by a delegate of the Chief Executive of the
Department of Education. 

Region: Metropolitan
School: Bracken Ridge State High School (new)

Holland Park State High School

Copies of the State school EMPs are available for public
inspection, without charge, during normal business hours at the
department’s head office and accessible on the department’s
website at https://education.qld.gov.au/parents-and-carers/
enrolment/management-plans/
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Electoral Act 1992

REGISTER OF POLITICAL PARTIES

The Electoral Commission of Queensland (the ECQ) has received
an application under the provisions of Part 6 of the Electoral Act
1992  (the Act) to make the following change in the register of
political parties.

Application to register a political party:

Name of party: Informed Medical Options Party

Name and address of Adam Rowe
proposed registered officer: PO Box 367

TRINITY BEACH QLD 4879

If you believe that the party should not be registered because:
• the application does not fulfil the technical requirements

specified in section 71 of the Act; or
• the application should be refused under section 75 of the Act

you are invited to submit to the ECQ, by Monday 6 July 2020, a
statement setting out the grounds for the belief. The statement
must include your address and be signed by you. 

The statement should be sent to: –
Electoral Commission of Queensland
GPO Box 1393
BRISBANE QLD 4001

Your statement will be made available at the ECQ for public
inspection and a copy will be given to the applicant for comment.

Please contact Natalie Webb on 1300 881 665 or
fad@ecq.qld.gov.au if you would like further information. 

Pat Vidgen PSM
Electoral Commissioner

Department of Education
Brisbane, 2 June 2020

Holidays Act 1983

NOTIFICATION

I, the Honourable Grace Grace MP, Minister for Education and
Minister for Industrial Relations in pursuance of the provisions
of the Holidays Act 1983, hereby notify that:

The following notifications published in the Queensland
Government Gazette dated 15 November 2019 are repealed.

GRACE GRACE MP
Minister for Education

Minister for Industrial Relations

NOTICE OF MINISTERIAL INFRASTRUCTURE DESIGNATION
MADE UNDER THE PLANNING ACT 2016

I, the Honourable Cameron Dick MP, Treasurer and Minister for
Infrastructure and Planning, give notice that under section 38 of the
Planning Act 2016 , I made a Ministerial Infrastructure Designation
(the designation) for Brisbane Grammar School on 29 May 2020.

The designation will take effect from 5 June 2020. 

Description of the designated premises
The designation applies to premises located at 24, 24A and
28 Gregory Terrace, 49, 49A and 49C College Road, Spring Hill,
QLD, 4000 and 33 Kelvin Grove Road, Kelvin Grove, QLD, 4059,
formally described as Lot 1 on RP890876, Lot 1 on RL7740, Lot 2
on RP890876, Lot 196 on N25139, Lot 430 on SL2321, Lot 10 on
RP890875, Lot 103 on SP113414 and Lot 1 on SP169855.

Type of infrastructure for which the premises were designated
The premises have been designated to facilitate the demolition,
extension and refurbishment of existing buildings, construction
of a new five-storey general learning area building and other
minor works.

The infrastructure is described under Schedule 5, Part 2 of the
Planning Regulation 2017 , as:

• Item 6: educational facilities

• Item 9: facilities at which an education and care service under
the Education Care Services National Law (Queensland)
is operated.

Requirements included in the infrastructure designation 
The designation includes requirements in relation to the location
and scale of the development, mitigation of development
impacts, works in proximity to future railway corridor, acoustics,
design, stormwater management, active transport, car parking,
school transport management, vegetation, event management
plan, construction management and servicing.

Further information
A copy of the infrastructure designation decision notice,
including the noted requirements and a summary of how I have
considered submissions, can be obtained online at https://
planning.dsdmip.qld.gov.au/infrastructure-designations. 

For further information, please contact the Infrastructure Designations
team at infrastructuredesignation@dsdmip.qld.gov.au or phone
1300 967 433.

Cameron Dick MP
Treasurer

Minister for Infrastructure and Planning

Column 1
Date of Holiday
2020

Column 2
District

Column 3
Name of Show

8 June 2020 Weipa Town Area Weipa Fishing Classic

11 June 2020 Rockhampton Region Rockhampton 
Agricultural Show

12 June 2020 Shire of Livingstone Rockhampton 
Agricultural Show
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NOTICE OF MINISTERIAL INFRASTRUCTURE DESIGNATION
MADE UNDER THE PLANNING ACT 2016

I, the Honourable Cameron Dick MP, Treasurer and Minister for
Infrastructure and Planning, give notice that under section 38 of the
Planning Act 2016 , I made a Ministerial Infrastructure Designation
(the designation) for Groves Christian College on 29 May 2020.

The designation will take effect from 5 June 2020. 

Description of the designated premises
The designation applies to premises located at 54, 56, 58, 60, 62,
64, 68 and 70-88 Laughlin Street and 3 Walsh Place, Kingston,
QLD, 4114, formally described as Lot 301 on SP191340, Lot 322
on SL7911, Lots 2 and 3 on RP143246, Lots 1-3 on RP113678 and
Lots 1 and 2 on RP148816.

Type of infrastructure for which the premises were designated
The premises have been designated to facilitate the
demolition, relocation and refurbishment of existing buildings,
construction of a new four-storey general learning area
building, additional car parking, and other minor works.

The infrastructure is described under Schedule 5, Part 2 of the
Planning Regulation 2017 , as:

• Item 6: educational facilities and

• Item 9: facilities at which an education and care service
under the Education and Care Services National Law
(Queensland) is operated.

Requirements included in the infrastructure designation 
The designation includes requirements in relation to the location
and scale of the development, mitigation of development
impacts, servicing, stormwater management, construction
management, bushfire management, vegetation management,
landscaping, lighting, external works, car parking and school
transport management.

Further information
A copy of the infrastructure designation decision notice,
including the noted requirements and a summary of how I have
considered submissions, can be obtained at https://
planning.dsdmip.qld.gov.au/infrastructure-designations. 

For further information, please contact the Infrastructure Designations
team at infrastructuredesignation@dsdmip.qld.gov.au or phone
1300 967 433.

Cameron Dick MP
Treasurer

Minister for Infrastructure and Planning

NOTICE OF MINISTERIAL INFRASTRUCTURE DESIGNATION
MADE UNDER THE PLANNING ACT 2016

I, the Honourable Cameron Dick MP, Treasurer and Minister for
Infrastructure and Planning, give notice that under section 38 of the
Planning Act 2016 , I made a Ministerial Infrastructure Designation
(designation) for Windsor State School on 29 May 2020.

The designation will take effect from 5 June 2020. 

Description of the designated premises
The designation applies to premises located at 270 Lutwyche Road,
Windsor, QLD, 4030 formally described as Lot 80 on SP252334.

Type of infrastructure for which the premises were designated
The premises have been designated to facilitate works for the
school including the demolition and extension of existing
buildings, construction of new two and three-storey buildings,
multi-purpose courts, upgrades to car parking, and other minor
works.

The infrastructure is described under Schedule 5, Part 2 of the
Planning Regulation 2017 , as:

• Item 6: educational facilities

• Item 9: facilities at which an education and care service under
the Education Care Services National Law (Queensland)
is operated

• Item 10: facilities at which a QEC approved service under
the Education and Care Services Act 2013  is operated.

Requirements included in the infrastructure designation 
The designation includes requirements in relation to the
location and scale of the development, mitigation of
development impacts, servicing, stormwater management,
construction management, acoustics, car parking, school
transport management, external works and protection of the
airport link tunnel.

Further information
A copy of the infrastructure designation decision notice,
including the noted requirements and a summary of how I have
considered submissions, can be obtained at https://
planning.dsdmip.qld.gov.au/infrastructure-designations. 

For further information, please contact the Infrastructure Designations
team at infrastructuredesignation@dsdmip.qld.gov.au or phone
1300 967 433.

Cameron Dick MP
Treasurer

Minister for Infrastructure and Planning

Police Service Administration Act 1990

DECLARATION OF POLICE ESTABLISHMENT

I, Mike Condon, Assistant Commissioner for the Southern Police
Region in the Queensland Police Service, pursuant to section 10.10
of the Police Service Administration Act 1990, hereby declare the
following place to be a temporary police establishment:

A temporary police station at Unit JJ, Tangalooma Wild
Dolphin Resort, Moreton Island and a temporary watchhouse
at a marked Queensland Police Service Toyota Landcruiser
Queensland Registration number 835XOX.

as from and including Friday 26 June 2020 to Saturday 11 July
2020, inclusive.

Declaration made at Toowoomba in the said State of Queensland
on 15 May 2020.

MIKE CONDON APM
ASSISTANT COMMISSIONER

SOUTHERN REGION
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Queensland Heritage Act 1992

NOTIFICATION OF A DECISION ABOUT DEVELOPMENT BY THE STATE
UNDER SECTION 71 OF THE QUEENSLAND HERITAGE ACT 1992 

Pursuant to section 71(10) of the Queensland Heritage Act 1992,
I notify that I accept the recommendation of the Queensland
Heritage Council, as contained in its correspondence to me dated
6 April 2020, that the proposed development of a New Learning
and Support Hub building at the Brisbane Central State
School (Queensland Heritage Register number 600312) may be
carried out subject to conditions. These stated conditions are
summarised as follows: 

1. Carry Out the Development Generally in Accordance with
Relevant Documents 

These documents being – 
o Architectural drawings by Towill Design (SK Conceptual

Stage, 28 January 2020).

2. Further Consultation with Queensland Heritage Council

3. Archival Recording 

4. Retain Conditions and Relevant Documents on Site

5. Notification of Start of Works 

6. Protection of Trees with Cultural Heritage Significance

7. Replacement of Trees Removed from Avenue to A Block

8. Management of Construction Impacts

9. Requirement to Report Damage

10. Damage Rectification

11. Future Exemption Certificates

12. Access During Development

13. Notice of Completion

14. Currency of Recommendation

The Honourable Grace Grace MP
Minister for Education and

Minister for Industrial Relations

Queensland Heritage Act 1992 

NOTIFICATION OF A DECISION ABOUT DEVELOPMENT BY THE STATE
UNDER SECTION 71 OF THE QUEENSLAND HERITAGE ACT 1992 

Pursuant to section 71(10) of the Queensland Heritage Act 1992,
I notify that I accept the recommendation of the Queensland
Heritage Council, as contained in its correspondence to me dated
7 April 2020, that the proposed development of a New Learning
Centre building on the lower tennis court site at the Ithaca Creek
State School (Queensland Heritage Register number 65022) may
be carried out subject to conditions. These stated conditions are
summarised as follows:

1. Carry Out the Development Generally in Accordance with
Relevant Documents 

These documents being – 
o Architectural drawings by DM2 Architecture (Sketch

Design Stage, 18 November 2019).
o Arborist Report by Redland Tree Service (version 01,

16 September 2019).
o Footing Strategy by ACOR Consultants (Qld) Pty Ltd

(13 November 2019).

2. Further Consultation with Queensland Heritage Council

3. Archival Recording

4. Retain Conditions and Relevant Documents on Site

5. Notification of Start of Works

6. Protection of Trees with Cultural Heritage Significance

7. Management of Construction Impacts

8. Requirement to Report Damage

9. Damage Rectification

10. Future Exemption Certificates

11. Access During Development

12. Notice of Completion

13. Currency of Recommendation

The Honourable Grace Grace MP
Minister for Education and

Minister for Industrial Relations
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Transport Operations (Marine Safety) Act 1994

NOTIFICATION OF DANGER TO MARINE SAFETY

Maritime Safety Queensland
Brisbane, 3 June 2020

I, Glenn Hale, Regional Harbour Master, Maritime Safety
Queensland, pursuant to section 197 (2) of the Transport
Operations (Marine Safety) Regulation 2016, declare that a
person must not anchor, berth, moor or operate a ship (other
than a ship operated by those persons listed in Schedule B) in
the waters described in Schedule A, for the period 06:00am,
Monday 8 June until 6:00pm Monday, 15 June 2020, inclusive.

SCHEDULE A

All waters of the Maroochy River from within 50 metres upstream
to 50 metres downstream of the heritage listed sugar cane railway
bridge at approximate position 26°18.322’S, 151°58.720’E, near
Store Road, Maroochy River.

The restricted portions of waters listed in Schedule A are also
shown as the shaded area on Map S11-466, prepared by
Maritime Safety Queensland and held at the Maritime Safety
Queensland Mooloolaba office.

SCHEDULE B

i. Persons employed/engaged by the appointed contractor
ii. Officers of Queensland Police Service;
iii. Officers of Queensland Boating and Fisheries Patrol;
iv. Officers of Maritime Safety Queensland.
v. Officers of a volunteer marine rescue association accredited

by Emergency Management Queensland.

Glenn Hale
Regional Harbour Master

Maritime Safety Queensland

Storage Liens Act 1973 (Qld)

NOTICE OF INTENTION TO SELL

To: Phil Webb formerly of 8 Hicks Street, North Mackay

The goods: VESSEL “HOME ABOARD” Registration: ND431Q

Stored at: Mackay Marina Shipyard, Lot 1 Mulherin Drive,
Mackay Harbour, Qld 4740, deposited on 30 May
2018 by the said Phil Webb.

The outstanding storage charges as at the date of publication of
this Notice are calculated at the rate of $117.30 per day (inclusive
of GST) for the period commencing on 30 May 2018 to the date
of publication of this Notice. The outstanding storage charges as
at the date of publication of this Notice are $87,505.10. The
outstanding storage charges together with such further charges
(including but not limited to recovery costs) as may accrue must be
paid within thirty (30) days of the date of publication of this Notice.

Anderson Marine Pty Ltd ACN 158 076 852 hereby gives notice
under the Storage Liens Act 1973 (Qld) that if the outstanding
storage charges and such further charges and costs are not
paid within the said specified time the goods will be sold at
Public Auction at Mackay Marina Shipyard, Lot 1 Mulherin Drive,
Mackay Harbour, Qld 4740 on 17 July 2020 at 11am.

GAZ00311/20
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